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CONTRACTS OF INFANTS. 


Tuar an infant is liable upon his contract, 
where the supply of necessaries is the object 
of the agreement, is a proposition so well es- 
tablished that it would be mere pedantry to 
cite authorities in its support. It is obvious, 
too, that such things as relate immediately to 
the person of the infant, as meat, drink, ap- 
parel, lodgings, and medicine, are necessaries 
for which he may be liable. And, likewise, 
authorities are not wanting to show that, as 
the proper cultivation of the mind is as ex- 
pedient as the support of the body, insiruc- 
tion in art or trade, or intellectual, moral, or 
religious information, may also ke a necessary. 
So again attendance may be a necessary ; and 
upon this principle in Hand v. Slaney, 8 T. 
R. 578, necessaries for the livery servant of 
an officer in the army were held to be neccs- 
saries for him. In all these instances it is to 
be observed there is a manifest direct personal 
advantage from the contract derived to the 
infant himself. But the cases have gone fur- 
ther. In Turner v. Frisley, 1 Str. 168, it 


was ruled by Pratt, C. J., that “necesseries 


” 


for an infant’s wife are necessaries for him. 
The grounds of this de 

the report of the ease. In Bacon’s Law M 
ims, 67, (edit. 1639), the author, in illus 


aN- 


ral 


the maxim “persona conjuncta equiparatur | 
interesse propria,” says “so if aman, uncer 
the years of twenty-one, contracts for the 
nursing of his lawful child, this contract is 
good, and shall not be avoided by infancy no 


more than if he had contracted fer bis 
ailments or erudition.” 


own 


This brief statement of the different clesses | 


of necessaries will suffice to introduce the 


ease of Chapple v. Cooper. 13 M. & W. 252, | 


in which an entirely new question, with re- 
ference to the liability of an infant, came be- 
fore the Court of Exchequer. 
tion was in the ordinary form for work, labor, 
and materials. 


goods were necessaries. It appeared that the 
plaintiff, being an undertaker, had by the de- 


1 


cision are not given in | 


ne 


The declara- | 


To this the defendant plead- | 
ed infancy, and the replication stated that the | 


endant’s order conducted the funeral of her 
husband, and that the husband had left no 
property to be administered. Upon this arose 
the question, wes the infant widow hound by 
her contract for the funeral expenses of her 
husband? After time taken to consider, the 
judgment of the court was delivered by Al- 
derson, B., end the process of reasoning by 
which the court came to the conclusion, that 
by analogy with and inferentially from the 
authorities already stated, the defendant was 
liable on her contract, can only be understood 
by an extract from the judgmentitself. « ‘This 
is the case of an infent widow, end the Lurial 
that of her husband, who has left no property 
to ke administered. Now the law permits an 
infant to make a valid contract of marriage, 
and all necessaries furnished to those with 
whom he becomes one person by or through 
| the contract cf marriage, are, in point of lew, 
lnecessaries to the infant himself. Thus a 
| contract for necessaries to an infant’s wife and 
iInwfu! children is used by Lord Bacon as one 
jot the ilustrations of the maxim, ‘persone 
leonjuncts wyuiparatur interesse propria. ” 
The Jearned baron, efter citing the passage 
‘from Bacon’s Lew Maxims already given, and 
laying down the rule that decent Christian 
burial may he classed as a personal edvan- 
rersonebly necessary to a men, thus 
continues: “If then this be so, the decent 
| Christian Luria! of his wife and lawful chil- 
| dren, who are the persona conjuncta with 
| him, is also a personal advantege, and reeson- 
| ably necessary to him; and then the rule of 
‘law applies, that he may make a binding con- 
‘tract for it. This seems to us to be a proper 
‘and legitimate consequence, from the ~ropo- 
i sition that the law allows an infant to make 
a valid contract of marriage. If this Le cor- 
irect, then en infant husband or parent may 
‘contract for the burial of his wife or lawful 
children : ond then the question arises, wheth- 
‘er an infant widow is in a similar situation? 
lt may be said that she is not, because during 
the coverture she is incapable of contracting, 
and after the death cf the hushand the rela- 
| tion of marriage has ceased. Lut we think 
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this is notso. Inthe case of the husband, the 


contract will be made after the death of the wife 
or child; and so after the relation which gives 
validity to the contract is at an end for some pur- 
poses. But if the husband can contract for this, 
it is because a contract for the burial of those 
who are persona conjuncta with him by reason 
of the marriage, is as a contract for his own per- 
sonal benefit, and if that be so, we do not see 
why the contract for the burial should not be the 
same as a contract by the widow for her own 
personal benefit. Her coverture is at an end, 
and so she may contract, and her infancy for 
the above reasons is no defence, if her con- 
tract be for her own personal benefit. It may 
be observed, that, as the ground of our de- 


cision arises out of the infant’s previous con- 


tract of marriage, it will not follow from it 
that an infant child or more distant relation 
would be responsible upon a contract for the 
burial of his parent or relative.” 

Out of this decision are evolved two points 
for the first time decided, for it is obvious 
that two steps must be taken by the court to 
come to the conclusion at which it arrived. 
Ist. Every man’s right to be decently in- 
terred will hardly be denied; but does the 
consequence follow that a man’s funeral ex- 

enses are necessaries for him, for which an 
infant may be made liable. By a slight ex- 
tension of the rule, as to what are necessaries, 
an infant’s funeral expenses are, for the first 
time, construed to be comprised within it. 
2d. This case affords a new illustration of the 
maxim cited from Lord Bacon’s work. It 
shows the operation of that maxim may for 
some purposes continue even after the relation 
which gave it efficacy has ceased to exist. 
The court proceeded upon the principle that 
there grows out of the contract of marriage 
a continuing identity, which survives the 
death of one of the parties; and concluded 
that as the husband’s funeral expenses were 
necessaries for him, so his funeral expenses 
were necessaries for the wife; and, conse- 
uently, she having contracted for them, her 
infancy afforded no defence. From this case 
it appears the funeral expenses of a lawful 
child are personal necessaries, for which an 
infant parent may be sued. 





Tue lawyers have had a part of Lincoln’s | 


Inn Square laid out as a garden; simply (says 
Punch) because, as lawyers, they like to make 
the most of all that’s green. 


Practical Points. 


COPYRIGHT IN FOREIGNERS. 
Ir appears by a decision in the English 


courts, that an alien, resident abroad, who 
composes a work abroad, but publishes it first 
in England, is entitled to the full benefit of 
such copyright. In the case of Bentley v. 
Foster, 10 Sim. 329, the question came be- 
fore the Vice Chancellor of England, who 
thus expressed himself :— 

“In my opinion protection is given by the 
law of copyright to a work first published in 
this country, whether it was written abroad 
by a foreigner or not; if an alien friend 
writes a book, whether abroad or in this 
country, and gives the British public the ad- 
vantage of his industry and knowledge, by 
first publishing the work here, he is entitled to 
the protection of the laws relating to copyright 
in this country ; but as the question which 
has been discussed is a legal one, I shall di- 
rect the plaintiff to bring an action within 
three weeks, for the purpose of trying his 
right, and shall continue the injunction in the 
meantime.” An action was accordingly 
brought, but the defendant consented to a 
verdict being taken against him. 





TENANT FOR LIFE. 


A venanr for life cannot, it seems, lay out 
moneys in building or improvement on the 
estate, and charge them om the inheritance ; 
and, therefore, a court of equity will not di- 
reet an inquiry what sums were expended by 
the tenant for life in substantial improve- 
ments beneficial to the imheritance. Viez 
Chancellor Wigram, in deciding this, noticed 
the principal cases on the point. “I am of 
opinion that I ought not to make the order 
for the reference which the defendants seek in 
this case. I was referred to the case-of Hib- 
bert v. Cook, Sim. & Stu. 552, as am author- 
ity for an inquiry ; but in that case Sir John 
Leach refused to direct an inquiry of the ex- 
penses incurred by the tenant for life, in re- 
pairs to the mansion house, which had been 
rendered necessary owing to the dry rot, al- 
though the inquiry was not opposed. If the 
mansion house was affected by the dry rot, it 
would certainly be a substantial: improvement to 
remove it; but the court, in Hibbert v. Cooke, 
said, that it was an expense to which a tenant 


| for life, choosing to occupy the property, must 
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submit. I do not know how to consider that 
case otherwise than as overruling Graves v. 
Graves, M. R., March, 1822, cited Sim. and 
Stu. 553. Ido not mean to lay it down as 
an imperative rule, that no case could arise in 
which the court would sanction the expendi- 
ture of moneys by a tenant for life, for the 
benefit of the inheritance, by making such 
expenditure a charge upon the inheritance. 
The case may be suggested, of a devise of 
lands in strict settlement, and a direction to 
lay out a personal estate to the same uses: it 
might be more beneficial to the remainder- 
men, that a part of the trust fund should be 
applied to prevent buildings on the settled 
estate from going to destruction, than that the 
whole shoul be laid out in the purchase of 
other lands. Other like cases might be 4.1 
posed. In Bostock v. Blakeney, 2 Bro. 
C. 656, Mr. Justice Buller, sitting for the 
lord chancellor, directed, at the hearing of 
the cause, an inquiry what substantial and 
lasting improvements had been made by the 
tenant for life of the estate; but the decree 
was re-heard by the lord chanceller and re- 
versed on this point ; and in the case of Nairn 
v. Marjoribanks, 3 Russ. 582, the court was 
asked to direct a reference whether it would 
be for the benefit of the parties interested in 
the property, that a new roof to the mansion 
house should be constructed at the expense 
of the testator’s estate; but Lerd Eldon re- 
fused to make an order upon the petition, ob- 
serving, that he would not confirm the report, 
even if the master should find that it would 
be beneficial to all parties. I do not think 
that the alleged factof the insufficiency of the 
personal estate of testator in this case affects 
the question. Caldecott v. Brown, 2 Hare, 
444, 





VENDOR AND PURCHASER—ALIEN. 


A Person contracted to sell an estate, who, at 
the time of the contract, had no legal or equit- 
able title to it, by reason of the party through 
whom he claimed being an alien. The pur- 
chaser, by his own ingzairies, ascertained the 
defect of title, but did not, till after some 
months of negotiations with the vendor, re- 
pudiate the contract. The vendor then filed 
his bill for specific performance, and pending 
the investigation of the title in the master’s 
office, obtained a grant of’ the estate from the 
crown. Sir Knight Bruce, V. C., held that 





it is not necessary to decide that if at the mo- 
ment the vendor discovered the defect, the 
purchaser had held his hand, and had said—a 
material fact has been concealed and withheld 
from me, and therefore I refuse to complete 
the purchase—it is possible under such cir- 
cumstances, that he could not have been com- 
pelled to complete it. I, however, do not de- 
cide that point. Instead of so acting, the 
parties continue in negotiation, in the course 
of which a further opinion is taken on the 
title, and it is not till the end of the year 
1840, this having occurred in 1839, that the 
matter is broken off.”—Zyston v. Symonds, i 
Yo. & Col. 608. 





PROFERT, AND INSPECTION @F 
DOCUMENTS. 


-| Tue right to inspect documents pendente lite 


is one in respect of which the books of prac- 
tice are somewhat at variance, and which it is 
often essential to the administration of jus- 
tice, should be clearly understood. 

In actions founded on instruments under 
seal, or where a defendant justifies or excuses 
himself under an instrament under seal, the 
pleadings should make profert of the deed ; 
and it was decided in a late case in the Court 
of Exchequer, Hodgson v. Warden, 13 Mee. 
& W. 22, where, in answer to a declaration 
on a promissory note, the defendant pleaded 
an assignment to trustees for the benefit of 
creditors, and averred as en excuse for not 
making profert, that the deed of assignment 
was in the hands of the trustees, who refused 
to permit the defendant to have the posses- 
sion, that the excuse was insufficient, as the 
defendant was a party to the deed, and bene- 
ficially interested under it. On the other 
hand, where a party sued as a surety pleaded 
a release from the plaintiff to his principal, it 
was holden that the defendant was not obliged 
to make profert of the instrument, as there 


was no os of interest between the prin- 
cipal and surety, and a party is not required 


to make profert of an instrument to the pos- 
session of which he is not entitled. Per 
Parke, B., Bain v. Cooper, 8 Mee. & W.571. 
Instruments, in respect of which profert is 
made, are supposed to remain in court duri 

the term in which they have been pleaded, and 
therefore the y against whom a deed is 
pleaded, is clearly entitled to inspect the deed 
whilst it is supposed to be in court, and if 


any practical difficulty was found in asserting 


he was entitled to a decree. «It appears tothe right, it would be the duty of the court 
me very possible,” said his honor, “though | to enforce it. But where a. party claims un- 
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der, or relies upon a document not under 
seal, the adverse party has no right to exam- 
ine the instrument, although the courts of law, 
in the exercise of an equitable jurisdi-tion, 
and where the application appears clearly to 
be for the advancement of justice, frequently 
interpose to afford the party interested an op- 
portunity for inspection. Apylications of 
this description are usually made at climbers | 
and not inopen court; Vaughan v. Frement,' 
2 Dowl. 299, a circumstance which increases | 
the difficulty of ascertaining upon whet prin- | 
ciple any particular application bes Leen 
granted or refused. Lord Mansjield is said | 
to have laid down the rule, thet whenever a 
defendant would be entitled to 2 discovery in| 
equity, he ought to be allowed an examination 
of the documents in a court cf law; Tida’s | 
Prac., 9 ed., 591; and this rule appears to | 
have been recognized and adopted as a guide | 
by many succeeding judges in the exercise of | 
their equitable jurisdiction. It is stated in- 
accurately, in some of the books of practice, 
that where a written contract is declared upon, 
the courts will not compel an inspection of the 
instrument upon the suggestion that it is 
forged. The authority for this rule is a dic- 
tum of chief justice Eyre, in the case of 
Chetwind v. Marneil,in the year 1798, «that 
it would be a violent measure to order the 

laintiff to produce en instrument which | 
might be the means of convicting him of a 
capital felony.” The ground suggested by 
the learned chief justice, seems a very un- 
satisfactory reason for subjecting a party in a 
civil action to the consequences which may 
result from the establishment of a fabricated 
document, and if correctly reported, Chetwind 
v. Marneil can have been but little considered: 
for, as pointed out in a note in a number of 
Messrs. Manning and Granger's Reports, p.| 
277, the action was brought upon a bond of | 
which the plaintiff must have made profert, 
and to which the defendant pleaded non est 
factum, although the fact that profert was 
made was not once adverted to, either by the 
counsel for the defendant or the court. Be 
this as it may, in more modern times an in- 
spection has been frequently granted upon 
the suggestion that the document is a forgery. 
In a late case of Thomas v. Dunn, 6. Man. & 
Gran. 264, where an action was brought on a 
written contract to employ the plaintiff as the | 
agent of the defendant, for the purpose of es- 
tablishing and conducting the Chinese Exhi- 
bition, a rule was granted by the Court of 
Common Pleas, founded upon an affirmation 








that the signature to the contract was not 
written by the defendant, or with his author- 
ity, and calling upon the plaintiff to show 
cause why tl e contract should not be deposited 
with one of tlie masters of the court, with a view 
to the insjection of the document by the 
defendant, Lis attorney, and witnesses. In 
showing cause against the rule, it was admit- 
ted that the defsndant was entitled to an in- 
spection of the contract in the hands cf the 
party to whom it belonged, and the only con- 
tention was, whether it should be taken out 
of kis possession. Tindal, C. J.,in delivering 
the judgment of the court, observed, that he 


|was not aware of any instance in which a 


plaintiff was compelled to deposit a contract 
with the masters; but the rule was made ab- 
solute for an inspection by the defendant and 
his witnesses in the usual way, upon payment 
of costs. 


3n Chancery. 


Before the Honorable AMASA J. PARKER, Vice 
Chancellor of the Third Circuit. 


Jorn Matiory anv Joun Hunter v. Levi- 
Nus VANDERHEYDEN ANb Levucuy HIS WIFE. 


APPOINTMENT, BY FEME COVERT, OF HER SEPA- 
RATE ESTATE-——EFFECT OF DISCHARGE OF 
HUSBAND IN BANKRUPTCY. 


Where a debt is contracted by a woman dum sola, 
with the expectation, on the part of the creditor, of 
payment out of her separate property, and both 
before and after her marriage she promises to pay 
it, and consents that it be paid by an executor hav- 
ing property in his hands belonging to her, by ap- 
plying it on a note due from the cemplainants to 
the estate, it is a sufficient appointment by her as a 
feme covert, to charge her separate property in 
equity with the payment of the debt. 

A discharge of the husband in bankruptcy, although 
a bar to a suit at law against husband and wife, 
brought for the recovery of the debt of the wife con- 
tracted dum sola, is no defence to a bill filed to ob- 
tain satisfaction out of her separate estate, where 
there has been an appointment by her in equity 
charging her separate estate with the payment of 
the debt. 

A dictum of Chief Justice Parker in Miles v. 
Williams, 1 Peere Williams 257, holding a con- 
yer 4 doctrine, reviewed and its correctness de- 
nied. 


Tue bill charged that the complainants were 
copartners in trade, doing business in the 
city of Troy, and that defendant, Leuchy 
Vanderheyden, when sole and unmarried, and 


between the 30th April, 1835, and the 6th 














¢ bank stock, described in the bill, the same 
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December, 1837, became indabted to the com- ; 
plainaats for goods sold and delivered, and 
for money paid, leat, and advanced to her, for 
the support of herself’ and her infant chil- 
dren, to the amount of $2)22.96. ‘That at| 
the tim: said indebtsdaess accraed she was | 
the widow of John J. Bradt. dec2ased. That | 
8n tho 6th December, 1337, sho married the | 
defsndant, Leviaus Vanderheyden. That 
stat: meats of said indebtedness were pre- 
sent:d to her *t several times, both before and 
afier her marriage to Vanderheyden, which ' 
wer: ass2nted to by her, as being correct; | 
that sho was entitled to a larz2 amount of | 
property from the estate of John J. Bradt, | 
deeris2d; and that the con lainants knowing | 
that fret, and that she would thus have abun- 
dant m2aa3 to pay any debt she might con- 
tract, credited her the amount above m2n- 
tioned. ‘That the complainants were indebted 
to Thaddeus B. Bigzlow, as ex2eutor of John 
J. Bealt’s estate, nearly 33999, and that during 
the accruing of the aeeount against her, and 
before her marriaz2 to Vanderheyden, she 
proo37d to the complainants to have her in- 
debtedaess to them applied in payment of 
their debt to Bizzlow, and that both they and 
Bizalow assented to such an arrangement, and 
that complainants had delayed the collection 
of their demand under the exp2ztation that 
such an arranz2ment would be completed, 
both dof:ndants after their intermarriage hav- 
ing frequently expressed a willingness that 
such anolication of the debt should be made, 
till February, 1843, when they refused. 

That oa the 25th November, 18 12, defend- 
ant, Lovinus Vanderheyden, made application 
for a discharge in bankruotey, and obtained 
such discharge on the 17th April, 1843, 

That in May, 1843, complainants com- 
menced a suit on their demand in the Su- 
prem? Court of this state against both the 
defendants, when Levinus Vanderheyden 
spree his discharge in bankruntey, and un- 

er the advice of counsel, that it was a bar to 
a suit at law, the complainants discontinued 
their suit. 

The bill further charged that before the ac- 
eruing of the complainants’ account defend- 
ant, Leuchy, was the owner of thirty-five 
shares of stock in the Merchants’ and Me- 
chanics’ Bank of Troy, worth $2,100; and 
that she still owned the same, it having been, 
in July, 1842. by consent of her husband, 
placed to her sole and separate use ; and that 
she also holds a considerable amount of other 








having been transferred to her, for her sole 
and separate use, by the executors of her 
father’s estate. 

‘The bill further alleged that in addition to 
the property she had received from John J. 
Bradt’s estate and invested in bank stock be- 
fore the debt in question accrued, she was still 
entitled to a large amount of property yet re- 
maining in the hands of the executor. 

The complainants prayed for satisfaction 
of their demand out of her separate property. 

‘The defendants demurred, and clatmed that 
it did not sufficiently appear from the bill 
that Mrs. Vanderheyden had charged or in- 
tended to charge, by way of appointment in 
equity. her sole and separate property with 
the payment complainants demand ; and that 
the discharge of Vanderheyden in bankruptcy 
was a bar to this suit. 


George Gould and H. L. Hayner, for de- 
fendants. 

H. P. Hunt and D. Buel, Jr., for com- 
plainants. 


By rus Vicr Cuancettor.—The first in- 
quiry in this caso is, whether the facts stated 
in the bill of complaint, and admitted by the 
demurred, entitle the complainants to the re- 
lief asked for, independent of the question 
arising on the husband’s discharge in bank- 
raptey, which ] shall afterwards consider. 

It has long beea a well-settled rule in equi- 
ty, that a feme covert, in regard to her sepa- 
rate property, is considered a feme sole and 
may by her contracts, bind such separate es- 
tatx—Dowling v. Miguire, 1 Lloyd and 
Gould’s Rep. 19; Cater v. Everligh, 1 De- 
sau. Rep. 19; Montromery v. English, 1 
M’Cord, Ch. Rep. 267; 17 John Rep. 548; 
7 Paige 14, 112—though she is incapable, 
even in equity, of binding herself person- 
ally. 

But there has been much difference of 
opinion as to the character of the contract 
necessary to bind her separate property. One 
of the leading cases on this subject was that 
of Hulme v. Tenant, 1 Brown Ch. R. 15, 
where it was held by Lord Thurlow that a 
bond of a feme covert executed jointly with 
her husband, should bind her separate estate. 
The correctness of this decision was several 
times called in question by Lord Eldon, and 
particularly in Nantes v. Currock, 9 Vesey 
188, and Jones v. Harris, 9 Vesey 497; yet 
it seems fully to be sustained by the later de- 
cisions. In Bullpin v. Clarke, 17 Vesey 
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365, a married woman had borrowed money, 
and having promised verbally to repay it out 
of her separate property, she gave her prom- 
issory note. ‘The Court of Chancery decreed 
payment of the debt out of the rents and 
ages of estates settled to her separate use. 
n the still later case of Murray v. Barlee, 4 
Simons 82. The Vice Chancellor, Sir Lan- 
celot Shadwell, decreed payment of a debt 
out of the separate property of a feme covert, 
where no bond or note had been given, but 
where she had promised by letter to pay the 
debt, or said what was considered equivalent 
to a promise. The same case came before 
Lord Chancellor Brougham, on appeal, and 
was affirmed by him in 1834. 3 Mylne 
& Keane 209. The opinion of Chancellor 
Brougham goes the full length of saying that 
the wife’s separate property is bound, whether 
the promise is in writing or verbal. It is 
conceded in all these cases that the bond, 
note, or promise, are void and inoperative at 
law, but it is held that in equity they shall 
be considered an appointment of her sole and 
separate property. ‘The power of appoint- 
ment is incident to the power of enjoyment 
of her separate property. ‘There must ap- 
ar to be an intention to charge her separate 
estate, otherwise the debt will not affect it, 2 
Story Ey. 628, and all the decisions proceed 
upon the ground that having contracted the 
debt during coverture, the presumption is that 
she intended to charge her separate estate. 
It is said by Judge Story, 2 Ey. Juris. 773, 
that the decisions have not yet gone the en- 
tire length of holding that all her general pe- 
cuniary engagements shall be paid out of her 
separate property, without some particular 
promise or engagement, operating as an ap- 
pointment, but he admits the tendency of the 
more recent decisions is certainly in that di- 
rection. 2 Story Ey. 628; 18 Vesey 258, 
Anonymous. But it seems to me the court 
for the correction of errors in this state, in 
Gardner v. Gardner, 22 Wend. 528, have 
gone that length. Mr. Justice Cowen, in 
giving the leading opinion in that case, says: 
“I think the better opinion is, that separate 
debts contracted by her expressly on her own 
account, shall in all cases be considered an ap- 
pointment or appropriation for the benefit of 
the creditor, as to so much of her separate 
estate as is sufficient to pay the debt, and she 
be not disabled to charge it by the terms of 
the donation. See also Crosby v. Church, 3 
Beav. Rep. 489. And I think such should 
be the rule, and that nothing short of it will 





fully carry out the acknowledged doctrine, 
that in regard to her separate property, a feme 
covert is to be a feme sole; for the property 
of a feme sole would be equally liable to all 
her general creditors. In addition to the case 
I have referred to, the courts of this state, in 
other decisions, have reeognized the rule as 
fully as it has been laid down by the English 
court of chancery. 7 Paige 14; 3 John C. R. 
%7; 17 John Rep. 548, 580; Gardner v. 
Gardner, 7 Paige 112; 6 Paige 366; Shirley 
v. Shirley, 9 Paige 363. In this case, how- 
ever, it is unnecessary to look for a broader 
rule, for the intention to charge her separate 
property appears clearly from the facts set 
forth. From the admitted allegations in the 
bill, it is shewn that the goods were sold and 
money advanced to the wife dum sola upon 
the credit of her individual property, and that 
it was agreed by her that the debt should be 
paid by applying it on notes the complainants 
owed the estate of her former husband. This 
was equivalent to a direct and express agree- 
ment to pay out of her individual property, 
and was repeated and assented to at different 
times after the marriage, by both defendants, 
who continued to evince a desire to have such 
an engagement made till February, 1843. 

But it is urged by the defendant’s counsel, 
that the debt, not having been contracted du- 
ring coverture, the presumption that she in- 
tended to appropriate her sole and separate 
property does not apply. I think this objec- 
tion not available ; because, whatever the pre- 
sumption might be, this case does not rest on 
presumption. ‘The intention to pay out of her 
separate property is made to appear affirma- 
tively, both before and after marriage, by the 
ange to which I have already adverted. 

othing on that subject is left to inference or 
presumption. The case of Biscoe v. Kenne- 
dy, decided by the master of the rolls, &c., 
reported in the note to Hulme v. Tenant, 1 
Brown, Ch. R. 17, is in point. There the 
debt of the wife accrued before ceverture, and 
after marriage the wife conveyed her property 
for her separate use; on a bill filed by the 
creditor against husband and wife, and after 
proceedings to outlawry against the husband, 
the court decreed payment of the debt out of 
the separate estate of the wife. 

The next question to be considered, is 
whether the demand of the complainant was 
extinguished by the discharge, in bankruptcy, 
of the husband ? 

The only adjudged case bearing on this 
point, is that of Miles v. Williams, 1 Peere 
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Williams 257. That was a case in the King’s | 


Bench. Debt was brought against ‘ron and 

‘eme on a bond entered into by the femme dum 
sola. ‘The defendants pleaded the discharge 
of the husband in bankruptcy, to which the 

laintiff demurred. After several arguments, 
it was held that the discharge was a bar to the 
action, although judgment was given for the 
plaintiff on the demurrer, on the ground that 
the plea did not conclude to the country. The 
correctness of this decision, in holding the dis- 
charge a bar to an action at law, has never 
been doubted. In the case now before me, 
before bill filed, a suit at law was brought by 
complainants against Vanderheyden and wife, 
to which they pleaded the discharge of the 
husband, when the complainants, acquiescing 
in the rule, discontinued their suit. In Miles 
v. Williams, Ch. J. Parker remarks—* 3rdly, 
as to the wife. It will be a discharge as to 
her, at least a temporary one, viz., during the 
husband’s life: but though it be not necessary 
to give an opinion upon that, yet I think it 
will amount to a perfect release, and the wife 
will be discharged forever.” This intimation 
is merely a dictum of the Ch. J., the question 
being in no way involved in the case then 
before the court, and unless, on examination, 
it is founded on principle, it cannot be regard- 
ed as authority. Let us see whether it is not 
in conflict with the well settled rules which 
grow out of the relation of husband and wife. 
‘The husband is liable for the debts of the wife, 
if collected during coverture. When the co- 
verture is at an end, his liability ceases. In 
case of her death, he is no longer liable, and 
in case of his death, the debt survives against 
the wife, and may be collected of her separate 
property, if she has any; and although she 
may have brought to her husband thousands 
of dollars in possession, and may have received 
nothing from her husband’s estate at his death, 
and may have no separate property, still the 
debt survives against her on the death of her 
husband, and she is personally liable. The 
estate of the husband would not in such a 
case be liable. His liability does not depend 
upon the amount he receives from his wife. 
The rule of law that makes him liable during 
coverture for her debts contracted dum sola, 
is in no way connected with that which enti- 
tles him to his wife’s property at marriage. 
Each are distinct and independent principles 
of law. By the discharge in bankruptcy the 
debt is released so far as he is concerned ; that 
is, his liability to be sued at law, and to be 
compelled to pay the debt during coverture, 








is discharged. All jis liability is forever can- 
celled. The right to collect from his property 
no longer exists. The debt is fully discharged 
and extinguished as to him, as much so as if 
he had never become liable by marriage. It 
can have no greater effect, for it was not his 
debt. The credit was not given to him—it 
was given to the wife dum sola—the creditor 
might have refused to give credit to him, and 
no act of his or hers could bind the complain- 
ants, so as to transfer the indebtedness from 
her to him. By marriage he did not become 
the debtor. He only assumed a contingent 
liability, which might be enforced and might 
not, and until paid it remained her debt. 
Reeves, in his treatise on domestic relations, 
says, page 68—“'The debt of a feme sole is 
not, on her marriage, considered as transferred 
to her husband. “TF it were, he or his execus 
ter would be liable after the coverture was at 
an end. In that case, it would not, on his 
death, survive against the wife: neither would 
there be any propriety in joining the wife 
with the husband in a suit to collect the debt 
of the wife, which, however, must be done.” 
In this case, the sole object is to collect from 
the separate estate of the wife, and the hus- 
band is only a formal party. Where a suit is 
brought at law, the sole object is to collect 
from the husband, and the wife is but the for- 
mal party. The latter is in fact a suit against 
the husband, and the former against the wife. 
Nor does it affect this question, that the 
property Vanderheyden received by his wife 
went to his assignee in bankruptcy, or that 
his assignee was entitled to collect debts due 
to her, for the reason I have before mentioned, 
that his liability in no respect depended on 
the property he received or was entitled to, 
If he had died before discharge, the same pro- 
perty which went to his assignee, would have 
gone to his personal representatives; but the 
complainants would have had no claim on his 
estate. Much less did her indebtedness de- 
pend on the property he received. The ques- 
tion here is whether her liability, or that of 
her separate property, is extinguished. His 
right to receive from the executor of Bradt’s 
estate, the property belonging to her, had 
passed to his assignee in bankruptcy, and if 
the assignee filed a bill to reduce it to posses- 
sion, he could be compelled to make a suitable 
provision for the wife and infant children. 
Van Epps v. Van Deusen, 4 Paige 64; Pierce 
v. Thanely, 2 Sim. Rep. 167; Honner v. 
Morton, 3 Russ. 65,90; Smith v. Kane, 2 
Paige 303. The wife and children could 
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therefore be provided for, independent of the | 
stocks conveyed to her sole separate use 

The reason urged that the coodiness had | 
the right to prove “their debt and receive their | 
divid: ond i in bankruptey, adds nothiug to the | 
weight of the defendant’s argument. 
might it be urged that in other cases, because | 


the creditors had the right to coilect from the | 
husband, they would be compelled to do so, ' 


and might not wait to claim it of the wile 
alone after the death of the husband. 
cases it is optional with the creditor, whethe 
he will avail himself of the remedy against 
her husband or his assignee, but in neither 
case, | apprehend, is the original indebtedness 
cancelled by neglect so to do. His death 
would have cancelled his liability and that of 
his estate, and I think his dis: tharge could 
have no greater effect. 

The doctrine contained in the dictum of 
Ch. J. Parker is reiterated in “ Reeves’ Do- 
mestic Relations,” page 71, on the authority 
of that decision, but it is not examined by the 
author, and acquires no additional weight by 
this circumstance. In effect it is more _ a 
quotation than an endorsement. 

The doztrine contended for by the is fend- 
ant is not only at war with well ‘settled rules, 
but it would be exceedingly unjust and in- 
equitable in practice. 
husband to settle upon his wife, for her sole 
use, such of the property formerly belonging 
to her as he pleased, and then by his own act 
extinguish her debts by procuring a discharge 
in bankruptey—thus cancelling demands 
without payment and without the consent 
of the creditor. 

It is provided, 2 Rev. Statutes, page 75, 
1st ed., § 29, 30, that where the wife dics 
leaving property, the husband is solely enti- 
tled to administration, and is entitled to the 
surplus after paying her debts,—and such 
was the rule at common law. In this ease, 
therefore, on the death of Mrs. Vanderheyden, 
the husband surviving would be entitled to 
her separate property, and without having 
first paid her debts, if those debts 
guished by his discharge. The law cannot 
be chargeable with such injustice. On the 
whole, [ cannot believe that the discharge of 
Vanderheyden cancelled the debts. The 
claim still existed, and Mrs. V. might be sued 
at law after the death of her husband; or pro- 
ceerlings in equity might sooner be instituted 
against ner to reach her separate estate. Any 
other view of the case would countenance an 


In both | 
r | be entitled to the relief they 


It would enable the | 


creditor. Even in the case of Miles v. Wiil- 


|iams, the chief justice remarked—*“ A case 


| may possibly be put, where a woman being 
in debt may make over all her effscts in trust, 
and then marry a bankrupt, and by that, dis- 


“As well | charge all her debts, and yet preserve her es- 


| tate; but that would be a fraudulent convey- 
ance as against creditors, guoad so much 
of the estate as would satisfy their delts, and 
for that they might have remedy.” Even in 
that view of the case, the complainants would 
ask for, viz., sat- 
isfaction of the debt out of her separate pro- 
perty.—for the complainants could not be 
compelled to resort to their dividend in bank- 

uptey, when the property which ought to 
pay the debt had been conveyed to her for 
her sole and separate use, and did not pass to 
the assignee in bankruptey. 

An order must tlierefore be entered, over- 
ruling the demurrer and directing the defend- 
ants to put in their answer and pay the costs 
within twenty days, or that the bill be taken 
as conf:ssed. 


oriet t Court. 


tl. 5. Dist 





Y DISTRICT OF NEW YORK. 


the Honoralle SAMUEL R. 
District Judge. 


SOUTHER 


Before LETTS, 


Srares v. Jacos Gares. 


Tue Unirep 


CANNOT BE SUSTAINED 
AND PUNISHMENT FOR 


ACTION FOR PENALTY 
AFTER CONVICTION 
SMUGGLING. 


A person who has been cenvicted and punished by 
fine and imprisonment for smuggling goods on 
shore in violation of the provisions of the act of 
30th August, 1842, § 19, is not liable to an action 
to recover the pen hy i impose by the statute of Ind 
March, 1799, § 50, for landing them without a 
permit—the act complained of in_ the two cases 
being the same. 





were extin- | 


THis was an action under the fifth section of 
the act of congress of March 2nd, 1799, 
which provides that no goods brought in any 
vessel from any foreign place may be unladen 
within the Untted States but betwéen the 
rising and the setting of the sun, except by 
special license of the collector, &c.: nor at any 
time without a permit ; and the landing there- 
of under other circumstances is prohibited 
under a penalty of $100 against the person 


act which operates as a gross fraud upon the |in command of the vessel at the time, and 
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every other person knowingly concerned or 
eiding therein, and certain disabilities therein 
mentioned against such persons. 

The United States sucd for the above pen- 
alty, alleging the landing of the goods in 

uestion without a permit. 

The defendant pleaded specially, that since 
the landing of said goods he had Leen indicted 
by the United States in the Circuit Court of 
this district, under the act cf 1842, for smug- 
gling and clandestinely introducing said goods 
into the United States without paying or 
accounting for the duties due thereon accord- 
ing to law, and that he pleaded guilty to such 
indictment, and was by said court sentenced 
to pay a fine of two thousand dollars and ke 
imprisoned thirty days—that he paid such 
fine and Lore such imprisonment; and that 
the acts for which he was so indicted and 
committed and sentenced are the same acts 
for which this action is -rought to recover 
the above-named penalty. 

To this plea the United States demurred—- 
the defendant joined in demurrer. 

The cause came on for argument kefore the 
honorable S. R. Betts, United States district 
judge, on the 28th day of Octoker, 1845. 


The Hon. Benjamin F. Butler, attorney 
for the United States, with whom was IF’. A. 
Marbury, relied on the following points : 


I. The facts set forth in the second flea, 
and which are admitted by the demurrer, con- 
stitute no valid kar to the action of the plain- 
tiffs. 

1. The unlading and delivery of goods 
without a permit from the collector, (§50 act 
Mar. 2, 1799,) is an offence entirely distinct 
from the fraudulent introduction of goods into 
the United States, (§19 act Aug. 30, 1842,) 
for which the defendant has been indicted and 
punished as set forth in his plea. The for- 
mer offence may te committed in respect to 
free goods, the latter only concerns such as 
are dutiable. A party might unlawfully un- 
lade goods, and thus incur the penalties of the 
law of 1799 without that fraudulent intent 
which would be necessary to conviction under 
the law of 1842. The punishment attending 
the violation cf the former, differs from that 
prescribed in the latter. 


2. The two statutes are at most only cumu- | 


lative. The former is not repealed by the 
latter—neither being incompatible with the 
existence and operation of the other. 

Il. There is no merger. 


The ancient feudal doctrine of the merger 
of a private wrong in a felony, is not appli- 
cable to the civil polity of this country, and 
has never been adopted in our system ot juris- 

rudence. Plummer v. Webb et al, Ware 

. 15. 

But if this doctrine were recognized by our 
courts, it could not affect this case, as the law 
of 1799, was devised for the jrotection of a 
public right, and the infringement of its pro- 
visions is therefore a pubiic wrong. Nor is 
the violation cf the law of 1842 mede felony ; 
it is, on the contrary, expressly declared to be 
a misdemeanor. 


Charles A. Peabody, contra—-Though 
there are no cases in point which I have Leen 
able to find, yet, upon general yrinciples, the 
defendant is not lial le to this second action 
for another offence in the seme act for which 
ke has already Leen punished at the suit of the 
same party (the United States). ‘The rights 
of the U. States against the defendent have 
keen satisfied, and |.is lialility discharged by 
a compliance with the former sentence of the 
court. In a suit for money, if a jucgment 
were oLtained fcr the same ceuse end faid, 
the fact pleeded would Le a geod Lar to a sub- 
sequent action for the seme cause, however 
the action (as in this cese) might differ in form. 
In criminal law the maxim is familiar, that 
“no man shall te twice put in jeopardy for 
the same oflence.” 

Moreover, it cannot ke supposed to have 
been the intention of congress, that the two 
acts should ke enforced in the seme cese—for 
one and the same offence. They cculd hardly 
have intended to cumulate penal consequen- 
ces in this manner. Qn the contrary, 

I. The statutes were intended for different 
cases, and the act of 1799 was intended to 
apply to these cases in which the landing 
wes only in violation of that statute, Lut with- 
out any fraud or fraudulent intent upon the 
revenue of the United States. Whenever 
the fraud or fraudulent intent made a part of 
the offence, the act of 1842 applied, Lut the 
act of 1799 did not; and on the other hand, 
when the landing was without such fraucu- 
lent intent upon the revenue, this ect (of 1799) 
was violated, and the remedy provided by it 
was the legitimate remedy. 

The counsel for defence admitted the posi- 
tion of the plaintiff, that the latter did not re- 
peal the former statute; and also, that the 
doctrine of the merger of the civil remedy in 





the felony was not a part of the common law 
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of this country, it having had its origin in 
England in the necessity of the case, where 
the entire property of any one convicted of 
felony, was forfeited and confiscated, and the 
civil remedy of the individual lost. But the 
case at bar fois not depend upon either of these 
positions—neither this nor the former suit 
was for damages sustained—the case at bar 
is more nearly analogous to the doctrine of 
merger as applied toa lesser offence, where 
the acts constituting it go to make up a 
greater. He cited the cases of robbery, as- 
sault with intent to rob, and assault and bat- 


tery. 

‘he every robbery there is an assault with 
intent to rob, and usually an assault and bat- 
tery—and one guilty of the first is literally 
guilty of the one or both of the others—and 

et it will not be contended that in a case 
where all these concur, the offender having 
been punished for robbery is liable for an as- 
sault with intent to rob, or that having suffer- 
ed for the latter he could properly be pro- 
ceeded against for an assault and battery. 
The lesser would be merged in the greater 
offence, and having suffered for the latter he 
would not be liable for the former. On the 
other hand, if indicted for assault and battery, 
and on the trial the evidence should show 
death caused by the assault and battery, so 
that the accused was guilty of murder, the less 
would doubtless be merged in the greater of- 
fence, and on this appearing on the trial, the 
I under the indictment would be 

ismissed. ‘The two remedies in the case at 
bar are in behalf of the same plaintiffs—both 
are for the commonwealth. The offences com- 
plained of are against the rights of the same 

arties, and concur in the same act, and neither 
is fordamages. ‘The goods were landed with- 
out a permit, (the offence forbidden in the act 
of 1799.) and with intent to defraud the re- 
venue of the United States, (the offence pro- 
hibited in the act of 1842.) In one suit he 
has been punished for the act with the intent 
—in this it is sought to punish (more mildly) 
for the act alone without the wrong intent, 
the mere landing independently of any intent 
to defraud the revenue. 

II. On general principles there can be only 
one punishment for the same act—one satis- 
faction for one debt. The United States 
having enforced one remedy, their claim 
— defendant is satisfied—extinguished. 

e has fulfilled the law by bearing the sen- 
tence thereof. The demand of the United 
States having been paid, they have no further 





claim on defendant for the single act which 
forms the foundation of both their claims. 
This doctrine is analogous to that of satis- 
faction of a debt or liability by payment in a 
civil suit, a former conviction in criminal law. 
In this case the first suit was criminal in its 
form, but this is a civil action. The law in 
either case, being complied with, is satisfied. 
On either of the above grounds the plea is 
good, and this action cannot be maintained. 


Berts, D. J—The question raised by the 
demurrer in this case is substantially whether 
a person convicted and punished by fine and 
imprisonment for smuggling goods on shore 
in this port (thus landing them without a per- 
mit) is Fable also to an action for $400 penal- 
ty for such landing. 

The act of March 2, 1799, § 50, provides 
that no goods brought in any vessel from any 
foreign place may be unladen within the United 
States, but between the rising and the setting 
of the sun, except by special license from the 
collector of the port and naval officer, where 
there is one, nor at any time without a permit 
from the collector and naval officer, if any, for 
such unlading, and if goods shall be unladen 
from any such vessel contrary to the direc- 
tions aforesaid, the master and every other 
person who shall knowingly be concerned or 
aiding therein, &c., shall forfeit and pay each 
and severally the sum of $400 for each of- 
fence; and shall be disabled from holding any 
office of trust or profit under the United 
States for a term of not exceeding seven 
years, and the collector shall advertise the 
names of such persons, &c. &e.; and all goods 
so unladen or delivered shall become forfeited 
and may be seized by any of the officers of 
the customs, and when of the value of $400, 
the vessel, tackle, and furniture shall be sub- 
ject to like forfeiture. 

The United States sue for the above pen- 
alty, alleging the landing of the goods in ques- 
tion without a permit. . 

The defendant, by plea thereto, avers that 
he has since such landing, &c., been indicted 
by the United States therefor in the Circuit 
Court of this district, under the act of 1842, 
and has been by said court, on his plea of 
guilty to such indictment, sentenced to pay a 

ne of $2000 and be imprisoned 30 days in 
punishment of said offence; and that the sen- 
tence in both particulars has been satisfied ; 
and the acts for which he was so convicted 
and indicted are the same acts mentioned in 
the declaration in this case. 
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To this plea the United States demur, and 
the broad question is whether an offender 
so circumstanced is liable to be proceeded 
against under the provisions of the two sta- 
tutes. 

On the argument the sufficiency of the plea 
to establish the fact that the transaction for 
which the two prosecutions were instituted 
was one and the same, was objected to; but I | 
think it sufficiently certain to a common in- | 
tent, and shall consider the case as if the plea, 
stood clear of all exception in alleging the | 
identity of the acts involved in the two pun- 
ishments. 

By the act of August 30, 1842, § 19, it is 
enacted, “If any person shall knowingly and 
willingly, with intent to defraud the revenue 
of the United Staies, smuggle or clandestine- 
ly introduce into the United States any goods, 
wares, and merchandize subject to duty by 
law, and which should have been introduced 
without paying or accounting for the duty, 
&e. &e., every such persen shall be deemed 
guilty of a misdemeanor, and on conviction 
thereof shall be fined in any sum not exceed- 
ing $5000, or imprisoned for any term of time 
not exceeding two years, or both, at the dis- 
cretion of the court.” 

It is manifest upon the comparison of these 
two provisions that the latter is not inconsist- 
ent in every respect with the former, nor is it 
so far applicable to a like state of facts as to 
import an intention in the legislature to re- 

al or supersede the prior enactment, because 
the acts which are subject to the operation of 
the respective statutes are not identical in all 
petouar, and furthermore because the for- 

eiture of the goods and vessel may still be in- 
flicted. 

lst. The offence under the act of 1799 is 
committed, though the goods landed be not 
subject to duty, but not where a permit is 
granted, although there may be deception or 
smuggling under it, nor unless the goods are 
unladen from some vessel. 

2d. The offence, under the act of 1842, 
may be committed notwithstanding a permit 
for landing, but not for clandestinely land- 
ing goods which are not dutiable. The of- 
fence is also complete by bringing in clandes- 
tinely by any other means than landing from 
vessels. 

These instances, independent of others 
which may be designated, show that the 50th 
section of the act of 1799, may still be in 
force and operation in relation to many par- 


ticulars without being touched or interfered 








with by the provision of the 19th section of 
the act of 1842. 

But when: both apply to identically the 
same state of facts, can both be enforced, or 
does the latter supersede the former and sup- 


| ply the whole law applicable to such particular 


cases ? 
In the case of the United States, v. One 
Case of Hair Pencils, 1 Paine 405, 6, Judge 


Thompson discusses the doctrine of the repeal 


of one statute by force of the enactment of a 
subsequent one on the same subject matter. 
In most cases, he says, the question resolves 
itself into the inquiry, what was the intention 
of the legislature? Did it mean to repeal or 
take away the former law, or was the new sta- 
tute intended as merely cumulative? 6 Davies 
Ab. 594, S. 9. 

The courts, in examining the questions as 
they present themselves on this subject, have 
fixed upon various incidents as indicative of 
the legislative purpose, and rendered them 
probably legal presumptions, which are to be 
regarded as fixing the intent. 6 Dana 591, 
6 Bac. Ab., Statute D. M. Dwarris on Sta- 
tutes 674, 675; Pick. R. 373, 5 Mass. R. 
380. 

So Judge Thompson adverts to scme cri- 
teria decisive of the purpose of the legislature 
to introduce a new law not cumulative to the 
former, but revoking and supplanting it, as 
when the latter act on the same subject mat- 
ter introduces some new qualifications or 
modifications, or is aflirmative in its character, 
1 Paine 406, though it is well settled that 
subsequent statutes, which add cumulative 
penalties merely, do not repeal former statutes. 
1 Com. 298, per Lord Mansfield. 

The act of 1799, § 50, prohibits the landing 
of goods, &c. under a penalty, and moreover 
denominates it an offence. 

Ordinarily mere statutory penalties are to 
be sued for and recovered by action of debt. 
5 Dana 243, 260; Jacobs v. U. States, 1 
Brockb. R. 521. But information will also 
lie, when no method is prescribed by the sta- 
tute for recovery of the penalty, 2 Cranch, 
336, Adams v. Wood, and it would seem that 
the party may, at the election of the govern- 
ment, in place of a suit, be indicted and fined 
to the amount of the penalty, 1 Chitty, C. L. 
162, unless the special mode of remedy is 
pointed out by the statute. Bac. Ab. Judict. 
E.4 D. and E. 457, Rex v. Samsbury, Cro. 
Jac. 577, Hollingsworths’s case. 

If the defendant in the case had been before 
indicted on the 50th section and fined, the 
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amount of the penalty, and then this action 
for the penalty was instituted, it can scarcely 
be questioned that the plea sets up a complete 
bar to sueh proceeding, the averment of facts 
showing that the one case in all its particulars 
is involved in the other. 

l: is laid down by Baron Gilbert, that if 
the party hath once been fined in an action 
on the statute, such fine is a good bar 
to an indictment, because by the fine the 
end of the statute is satished. Bac. Ab. stat- 
ute 2. 

I: appears thus to be clearly the law, when 
the proceedings are founded upon the same 
statutory penalty, that the government is re- 
strited toa single exaction of the penalty, 
whether enforced by action or indictment. It 
is not perceived that any distinction in prin- 
ciple can be drawn between inflicting punish- 
ment for the same offence, by different modes 
of prosecution under an enactment, or by ap- 
plying to the case enactments in separate sta- 
tutes, all having relation to precisely the same 
subject matter. 

Tho principle upon which the plea autre 
fois azutt, or, autre fois convict, is founded, 
is t!xt no man shall be placed in peril of legal 
pen ilties more than once upon the same accu- 
sativa, 1 Chitty, C. L. p. 452, 462; and this 
app ies to misdemeanors as well as felonies, 
exc» t that if the plea is found against the 
defendant in cases of felony, the judgment is 
resp ndeat ouster, but in case of misdemean- | 
or, is tinal. 1 Chitty C. L.p.451, 461, 462. 
The goverment will be restricted to one satis- 
faction for an offence, whether the punishment 
be pscuniary or corporeal, unless the legisla- | 
tur> in explicit and indubitable language exact 
a further one. 

It is true the court do not fivor construc- 
tive repeals of statutes, and look for some 
mar<d inconsistency between the two, before 
one is held revoked by implication by the 
other, 9 Cowen 437; 5 Hill 221; Doran on 
Stuts. 675. But when one act points out a 
par'icular punishment for an offence, and a 
subsequent act prescribes a different punish- 
ment, the latter is held to control the former, 
and supply the sole rule to be administered. 
5 Pick. 168, Nichols v. Syuires, &c.; 21 Pick. 
373, Commonwealth v. Kimball; Rex v. Ca- 
tor. 4 Burr 2026. 

In the first of these cases the court say 
when the legislature imposes a second penalty 
for an offence, either larger or smaller than 
the former one, the party cannot be allowed to 
sue for either at his option. He is confined 


!to the one last enacted. ‘This it is to be ob- 
| served was a civil action for a penalty, 1 Pick. 
168, and the same rule obtains in all qui-tam 
| actions, or those sounding in tort, 3 Wiis. 308, 
and cases cited. 

The Supreme Court of Massachusetts re- 
peat the doctrine with emphasis, in the case 
of indictment for an offence punishable by 
fine. There the forbidden act was prohibited 
by the first statute under penalty of $20, and 
the second prohibited the same act under the 
penalty of not more than $20. nor less than 
$10, and the court held that the prosecution 
must be under the subsequent act alone. 21 
Pick. 373. 

It is of no moment whether or no in this 
case the provisions in the act of 1842 be held 
a technical repeal of that part of the 50th see. of 
the act of 1799 applicable to the subject. 
The latter enactment controls the former, and 
supplies the only punishment that can be in- 
flicted for the offence pointed out by it. 17 
Mass. R. 243, Howe v. Starkweather. 

The facts declared upon as the foundation 
for the penalty demanded by this action, then, 
being the same for which the def2ndant has 
already been indicted and punished, I hold 
that tlie action cannot be maintained, and that 
the plea is a good bar thereto, both because 
the United Siates having obtained judgment 
nd inticted punishment upon the defendant 

. they are prohibited by general 
netosles cf | vw from prosecuting him again 
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fer avis cons ‘tuting the same offence, or in 
ocier words which if proved would call for his 
conviriion cf that offenee, and because the 
punisienent ocovided by the 19th see. of the act 
lof 1812 f= no’ cumulative and to be imposed 


in addition to that preseribed by the 50th sec. of 
the act of 1799, but is guvad hoc a substitu- 
tion for, or repeal of the latter. 

Judgment is accordingly given for the de- 
fendant, and against the demurrant. 


“Wuar should my son do to get on in the 
law?” said a father toa learned judge. “Do, 
sir? let him spend his own fortune; let him 
|marry, and spend his wife’s, and then he has 
‘some chance.” «Some men,” said another, 
have got on by their talents. others by their 
‘connection, but the great majorty by not 
having a shilling inthe world!” And thus it 
is, the lawyer must be like a Dutch conviet; if 
he does not pump he must drown—he must 
see no other resource. 
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MAINE DISTRICT. 





Before the Honorable ASHER WARE, D. J. 


Wituuo Smits, libellant v. Hiram Treat.— 
November 4th, 1845. 


ARREST AND IMPRISONMENT OF SEAMAN IN FOR- 
EIGN PORT CHARGED WITH INDICTABLE OF- 
FENCE, IS NOT NECESSARILY A BAR TO HIS 
CLAIM FOR WAGES——DISCHARGE OF SEAMAN 
BY MASTER——WHEN JUSTIFIABLE. 


The arrest and imprisonment of a seaman in a foreign 
port, and the sending him home by the public au- 
thority as a prisoner charged with an indictable 
offence, does not necessarily constitute a bar to a 
claim for wages for the voyage. Such proceedings 
do not preclude the court from inquiring into the 
merits of the case, and making such a decree as the 
justice of the case requires. 

The master is not ordinarily justified in dissolving the 
contract of a seaman, and discharging him for a 
single fault, unless it isof a high and aggravated 
character. 

The causes for which a seaman may be discharged are 
ordinarily such as amount to a disqualification, and 
show him to bean unsafe and unfit man to have on 
board the vessel. 


Lisex for wages. The libellant shipped as a 
seaman, April 25, 1545, on board the brig 
Benjamin, at Frankfort, for a voyage to some 
port in the West Indies and back, for wages, 
at the rate of $15 per month. The brig re- 
turned August 17th, and the libellant claimed 
wages for the whole time; the balance due be- 


ing $42.50, one month’s wages having been | 


advanced at the time of shipping. 
The facts are stated in the opinion of the 
court. 


L. D. Sweat, for the libellant. 


A Haines, for the respondent. 


Ware, D. J.—The libellant in this case 
went and returned in the brig, and it is not 
denied that full wages are due to the termine- 
tion of the voyage, unless they were lost or 
forfeited by what took place at Point Petre, 
the port of discharge. The affair which is 
relied on as a forfeiture, or more properly 
as a bar to the claim for wages, took place on 
the 21st of May, while the crew were dis- 
charging the cargo. The captain being at 
that time on shore, the men, under the orders 
of the mate, were making up a raft of lumber 
to be floated ashore, when a difficulty arose 


: up his account of lumber discharged, he heard 
a noise on deck, and came up to put a stop to 
it. He found it was made by Hadley, who 
was on deck, passing off lumber, to make up 

| the raft, Smith, the libellant, being at work 

with him. He ordered Hadley to stop his 

' noise, or go below. Hadley, who had been 

‘drinking pretty freely, but not so as to render 

him incapable of work, replied that he would 
not go below for him, nor for any other man. 

Tappan rejoined that if he continued his noise, 

he would put him below, and Hadley replied, 

|that neither he, nor any one else, could put 
him below. ‘Tappan then called to the second 
|mate, who was on the raft, to come on deck, 

‘and assist in putting Hadley below, whose 

noise had then attracted the attention of per- 
sons near the vessel. Smith, who was at 

work with Hadley, and to whom nothing had 
| been said, then interposed and said to the 
mate, “If you put one below, you must put 
all hands below.” The difficulty, however, 
subsided without any act of violence, and the 
men returned to their work, and continued 
quiet for an hour, or an hour and a half, when 
Hadley again became noisy. It is not easy, 
from the varying accounts of the witnesses, to 

'determine the precise facts which took place 

\after this time, or the exect order in which 

those occurred, in which the accounts of all 

the witnesses agree. ‘The noise appears to 
have commenced between Hadley and Smith, 
who were at work together; Tappan, the 
mate interposed to stop it, and an aflray took 
place. Tappan knocked down Hadley with 
ihis fist; Smith interposed, gave a blow to 
Tappan and they clenched. While they 
were clenched, Hadley got up, and some of 
the witnesses say that he stood by and looked 
on, without taking a part. But Harriman, 
the second mate, who at this time came on 
deck, says, that both Smith and Hadley were 

upon the mate, and had got him down on a 

barrel; that as he was going to his relief, 

Hadley left Tappan end came toward him; 

that he avoided and passed him, and that he, 

Hadley, followed him as much as twenty-five 

feet toward the pump; that he then took a 

pump-brake, and that Fiadley then struck him 

with his fist, and he then gave him a blow on 
the head with the pump-brake, which brought 
him partly down, and then another, that 
brought him to the deck; that he then went 
to Tappan. whom Smith had down and was 
beating. He told Smith to let Tappan alone, 


| 








between Tappan the mate, and Hadley one of | but he refused and told Harriman not to stfike 


the crew. While the mate was below making 


him. Harriman then gave him three blows 
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with the pump-brake, before he brought him 
down, and then turned to Hadley who had got 
up and fallen over the deck into the water. 

e then went on the raft, and got Hadley out 
of the water, and when he came on deck, T'ap- 

and Smith were againclenched. At this 
moment, the captain came on board, and put 
an end to the affray. The blows given to 
Hadley proved mortal, and he died the fol- 
lowing night. Smith was arrested that night 
and confined in prison, and sent home in irons 
by order of the American consul. He was 
indicted at the adjourned term of the Circuit 
Court, on a charge of stirring up the crew to 
resist the officers of the vessel, and was acquit- 
ted of the charge by the jury. 

Such are the most material facts, as nearly as 
Iean recollect them from the testimony, which 
though not in all respects quite contradictory, 
is not, in all its parts, exactly reconcilable. 
One month’s wages, covering the whole period 
of his service previous to his arrest and im- 
- had been paid in advance, and the 
ibellant now claims wages to the termination 
of the voyage. For the respondent, it is con- 
tended that the misconduct of Smith, followed 
by his arrest and imprisonment and his being 
sent home by the public authority in chains 
as a criminal, is a conclusive bar to any claim 
for wages beyond what have been aid. 

This court, I hold, is not excluded by any 
of the proceedings at Point Petre, from in- 
quiring into the merits of the case, and making 
such a decree as on the whole, right and jus- 
tice may require. The libellant was tried and 
—s on the criminal charge, and even if 
he had been convicted, this would not have 
been a bar to the present suit. 4 Mason Rep. 
84, The Mentor. His claim stands entinely 
unprejudiced by any of the proceedings at 
Point Petre, and his misconduct, admitting it 
in all the aggravation that is alleged, cannot 
operate properly as a forfeiture of the wages 
now rt my he wages forfeited on 
marine law are properly the wages previously 
earned, and not those which are or may be 
earned subsequently. Both justice and polic 
require this limitation of the forfeiture. If it 
extended to future earnings for the remainder 
of the voyage, it would take from the seaman, 
all the obey and most influential motives 
for good conduct. He would never willingly 
and cheerfully perform his duties, if he knew 
beforehand, that however diligent and faithful 
he might be, he could receive no compensation 
for his services. 

But a seaman may, by misconduct, not only 





forfeit all wages antecedently earned, but his 
misconduct may be such as will authorize the 
master to dissolve the contract, and discharge 
him from the vessel. The principal question 
presented in this case, is whether the conduct 
of the seaman was such as would by the prin- 
ciples of the maritime law, authorize the mas- 
ter to discharge him from the vessel. By the 
old sea-laws, which are the records of the ear! 
customs and usages of the sea, the master is 
authorized to discharge a seaman for drunken- 
ness, for quarreling and fighting with the other 
men, for theft, for going on shore without 
leave, and for disobedience. Jugemens D’- 
Oleron, Art.6—13; Consulat de la Mer, Ch. 
125; Laws of Wisbuy 18, Edit. of Cleirac; 
Laws of the Hanse Towns 29—45. Some 
of these laws are curiously minute and par- 
ticular on this as well as on other subjects. 
The Consulate of the Sea authorizes the mas- 
ter to dismiss a seaman for three causes; for 
theft, quarreling and disobedience to the or- 
ders of the master, and subjoins by way of 
amendment, perjury as a fourth cause, but 
adds, that he shall not be discharged for the 
first, but only for the fifth offence. Generally 
speaking, the causes which justify the master 
in discharging a seaman before the termina- 
tion of the voyage, and especially in a foreign 
port, are such as amount to a disqualification, 
and shew him to be unfit for the service he 
has e d for, or unfit to be trusted in the 
vessel. hey are mutinous and rebellious 
conduct, persevered in, gross wo Bah or 
embezzlement, or theft, or habitual drunken- 
ness, or where the seaman is habitually a stir- 
rer up of quarrels, to the destruction of the 
order of the vessel, and the discipline of the 
crew. 1 Peter’s Adm. Rep. 175, 168; 2 
Peter’s 262; Bee’s Rep. 148, 184; 4 Ma- 
son’s Rep. 541, Orne v. Townsend ; 2 Hag- 
gard’s Rep. 42, The Lady Campbell ; Id. 222, 
The Vibilia. 

Ordinarily the law will not justify the mas- 
ter in dismissing a seaman for a single offence, 
unless it be of a very high and aggravated 
character, implying a deep degree of moral 
turpitude, or a dangerous and ungovernable 
temper or disposition. It looks on occasional 
offences and outbreaks of passion, not so fre- 
quent as to become habits, with indulgence, 
and by maritime courts it is administered 
with lenity and a due regard to the char- 
acter and habits of the subjects to whom 
it applies. They are a race of men proverbi- 
ally enterprising and brave, exposed by the 
nature of their employment to great personal 
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dangers and hardships, contending with the 
elements in their most violent and tempestu- 
ous agitations, and encountering these dangers 
and hardships with the most persevering cour- 
age. But with all this, they are of a temper- 
ament hasty and choleric, quick to take of- 
fence and ready on the excitement of the mo- 
ment to avenge any supposed wrong or indig- 
nity. The law looks on the fairer traits of 
their character with kindness and as makin 
some compensation for defects and faults, 
which are perhaps not unnaturally, or at least 
are very frequently associated with those 

ualities which render them so valuable to 
their country in peace as wellas in war. And 
when these show themselves but occasionally, 
and are not habitual, it will not visit them 
with severity, but imposes its penalties with a 
sparing hand. From considerations of this 
kind the court will seldom punish a single of- 
fence with a forfeiture of all the wages antece- 
dently earned, much less will it be held as a 
justiheation of a discharge of a seaman from 
the vessel. 

But still there are causes which will justify 
the master in dismissing a seaman and put- 
ting an end to the contract. Was this sucha 
case? The conduct of the libellant up to the 
time when this affray took place had been, if 
not entirely unexceptionable, such as had not 
exposed him to any special censure. But on 
this occasion, though in the judgment of a 
jury, the part which he took did not amount 
to the offence charged in the indictment, it 
was highly censurable and approximating to 
mutiny. Hadley, under the excitement of 
liquor, had been turbulent and noisy, so much 
so as to attract the attention of persons in the 
vicinity of the vessel. Both the mates, the 
master being on shore, had before by gentle 
means, attempted, and for the time, succeeded 
in quieting him. Tappan told him if he con- 
tinued his noise he should put him below. 
This was certainly no harsh punishment, but 
avery proper act of discipline unless quiet 
and order were restored. The answer of 
Hadley was insolent, but no notice was taken 
of that, nor was there any attempt by the mate 
to put the threat inexecution. It is apparent 
that he was satisfied with putting a stop to 
the noise. But Smith immediately inter- 

osed, and in a tone of defiance told the mate 
if he put one man below, he must put all be- 
low. Such language and conduct under the 
circumstances of the case, if not amounting to 
that technical offence of stirring up the crew 
to resist the orders of the officers, was clearly 





of a mutinous tendency and subversive of the 
discipline of the ship’s company. Hadley 
became quiet and the difficulty subsided. But 
he soon again resumed his noise, and the dis- 
order at this time arose from difficulty be- 
tween him and Smith. The mate again in- 
terposed to — the noise. It is not easy 
from the imperfect and somewhat conflicting 
accounts given by the witnesses, to determine 


how the quarrel now commenced. What is 


certain is, that Smith interposed on the part 
of Hadley, a scuffle fecaee 2 and blows were 
given on Toth sides; Smith and Hadley both 
being — the mate, they got him down 
and held him down until he was partly re- 
lieved by the second mate’s coming to his aid. 
Even after Hadley was disabled by the blow, 
which unfortunately put an end to his life, 
Smith fiercely continued his assault on 
Tappan, the mate, nor did he relinquish his 
grasp, though Harriman repeatedly struck him 
with a heavy pump-brake, but persevered un- 
til the master came on board and put an end 
to the fight. It is in proof, that eppan was 
severely beaten and bruised by Sinth, or by 
Smith and Hadley together. Through the 
whole of the affair, until it came to blows, the 
conduct of the officers was moderate and for- 
bearing. There was nothing particularly ir- 
ritating, and certainly nothing that excused 
the intemperate violence and mutinous con- 
duct of Smith. From the beginning to the 
end, he was a volunteer in the quarrel, and it 
is difficult to account for the part he acted, but 
by supposing it to flow from a radically quar- 
relsome disposition. It was commenced with- 
out cause, and continued with a persevering 
mglignity not often witnessed; and, in fact, 
the melancholy tragedy in which the affair 
ended, may be distinctly traced to the insub- 
ordination and violence of Smith as its first 
cause. 

Whether but for the tragic end of this af- 
fair, the master would have thought it neces- 
sary, or would have been justified in discharg- 
ing the libellant and putting an end to the 
contract, is a question on which perhaps one 
might = Smith had on no other occa- 
sion exhibited a temper of dangerous insub- 
ordination, and it might have been safe for the 
master to have retained him on board, and to 
have left this matter to be settled at the ter- 
mination of the voyage. As it was, certainly 
it was the duty of the master to call on the 
civil authority of the place, and put the affair 
in a train of judicial examination. The result 
of that inquiry was, that Smith was sent 
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home as a prisoner to answer for his conduct 
to the laws of his country. And from the 
facts developed on the trial here, it appears to 
me, that the civil authorities were perfectly 
justified in this course. The consequence 
was that the libellant was disabled from per- 
forming the service for which he was engaged, 
and from the whole facts in proof in the case, 
he may justly be considered as having dis- 
abled himself by his own voluntary act. On 
the principles of natural justice and universal 
law, he cannot claim a compensation for ser- 
vices, which he has by his own fault disabled 
himself from performing. The libel must 


therefore be dismissed. 








Supreme Court, N. V. 


THIRD CIRCUIT. 


Before the Honorable AMASA J. PARKER, Cir- 
cuit Judge, of the Third Circuit. 


Hiram Taytor v. ALExaNpeR Suyver im- 
pleaded with Martin Suyver.—September 
13th, 1845. 


PROMISSORY NOTE—-WHEN DEMAND OF PAYMENT 
SHOULD BE MADE TO CHARGE ENDORSER. 


When the maker of a promissory note is resident of 
another state at the time of the making of the note, 
and also at the time it falls due, it is not necessary 
to make demand of payment at his residence for the 
purpose of charging the endorser. 

M.S., a resident of Florida, being temporarily at Troy 
in this state, made a note payable one year after 


date, which was endorsed by A.S., a resident of 


Troy, the maker immediately thereafter returning 
to his residence in Florida. When the note fell due 
the holder gave to A. S. due notice of nonpayment. 
HE p that A. S. was charged as endorser, though 
demand of payment had not been made of the ma- 
ker at his residence in Florida. 


Tus was an action of assumpsit brought to 
recover upon a promissory note in the words 
and figures following : 


$177. “Troy, October 15, 1839. 
“One year after date I promise to pay to 
the order of Alexander Suyder, one hundred 
and seventy-seven dollars for value received. 
(Signed) Martin Suyver. 
(Endorsed) Atexanver Suyper.” 


The declaration was on the common money 


circuit judge of the third circuit, in September, 
1842. 

Upon the trial, the execution of the note 
was admitted, and it appeared that the maker 
of the note resided in Florida when the note 
was made, and also when it became due; that 
both the endorser and holder of the note re- 
sided at Troy, and that when the note fell 
due, notice of its nonpayment was given to 
the endorser. 

The circuit judge nonsuited the plaintiff on 
the ground that demand of payment should 
have been made of the maker, at his residence 
in Florida, and that such demand not having 
been made, the endorser was discharged. - 

The ol moved for a new trial ona 
case made. 


H. W. Strong, for plaintiff. 
J. D. Willard, for defendant. 


By rue Circurr Juoee.—The note in suit 
was executed at the city of Troy, where it 
was dated, and where the endorser, Alexander 
Suyder, resides; but Martin Suyder, the ma- 
ker of the note, resided in Florida. Being 
temporarily at Troy, he made the note, and 
immediately returned to Florida, where he 
contrived to reside till long after the note be- 
came due. No demand of payment was made 
from the maker, but when due, it was pre- 
_sented to the endorser at his store in ‘} roy, 
‘and demand of payment made there, and «ue 
notice of nonpayment given. On the tri«! at 

the circuit, a nonsuit was ordered, whicli the 
| plaintiff now seeks to set aside, and the «ucs- 
tion is now presented, whether under th cir- 
| cumstances stated, the holder of the note was 
ee ; ig : 
| obliged to send it to Florida to present it, and 
'make demand of payment before he could 
| charge the endorser. 
In Putnam v. Sullivan, 4 Mass. Rep. ©°. it 
_was held that where the maker had abseond- 
'ed before the note fell due, no demand was 
| necessary, and in Widgery v. Monroc, 6 
| Mass. 451, it was decided that when the ma- 
_ ker was out of the’country, when the note be- 
| came due, the holder was excused, from de- 
|manding payment of him. See also Ander- 
son v. Drake, 14 John 117. 








The drawer of 
a note had removed to Canada: the note was 
drawn and dated at Albany, though not made 
payable at any particular place, and it was 











counts, and a copy of the note was served | held that a demand at Albany was sufficient 
with it as required by statute. The cause/to charge the endorser. In the latter case, 
was tried at the regular circuit, before the late | Ch. J. Thompson says: “It is necessary that 
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some rule should be settled, and I am inclined 
to think that when a note is not made pay- 
able at any particular place, and the maker 
has a known and permanent residence within 
the state, the holder is bound to make a de- 
mand at such residence, in order to charge the 
endorser.” On this subject see also 2 Caine 
125; 3 Kent’s Com. 96; Anth. Nisi Prius 1; 
Gillipsie v. Hannahan, 4 McCord 506. 

In the latter case, the court say, “it may 
seem unreasonable that a demand should be 
dispensed with when the maker had only re- 
moved across an imaginary line separati 
two countries, but that it would be equally 
unreasonable that the holder should be com- 
pelled to follow him to St. Petersburgh to 
make the demand.” A removal from one 
state to anether is regarded as a removal to a 
foreign country. 9 Wheaton 598. 

All these authorities relate to cases where 
the maker was a resident of the state when and 
where the note was drawn, but I see no rea- 
son why the same rule should not govern, 
when the maker is a nonresident, and tempo- 
rarily here when he executes the note. And 
so the rule is held to be in Judge Story’s new | 
work on promissory notes, pages 252 and 
236. He says, “it seems also that if the ma- 
ker of a promissory note resides, and has his 
domicil in one state, and actually dates and 
makes and delivers a promissory note in an- 
other state, it will be sufficient for the holder 
to demand payment thereof at the place where 
it is dated, if the maker cannot personally, | 
upon reasonable inquiries, be found within 
the state, and has no known place of busi- 
ness there.” Vide also 10 Martin’s Rep. 643, 
where the same doctrine is held in the state 
of Louisiana, and Chitty on Bills 180, 181. 
I think no demand of payment, from the ma- 
ker was necessary, and the nonsuit must be 
set aside, and a new trial graried with costs 
to abide the result. 





New trial granted. 





Brovenam ano Campsett.—lIn reply to an 
observation from Lord Campbell in the House 
of Lords, on the subject of railways, Brougham 
said he assured the house that in the remarks 
he had made, he had not been actuated by in- 
terested motives, because he had no stock. 
Lord Campbell observed that he had been 
better pleased had he been informed that the 
noble ex-Chancellor had no choler. 





Court of Common Pleas. 


CITY OF NEW YORK. 





Before the Honorable M. ULSHOEFFER, First 
Judge, and Judges INGRAHAM and DALY. 


Wiuuam R. Tuompson, et al. v. Tuomas ML 
Hooker and Davin G. Gitiies.—Decem- 
ber 13th, 1845. 


PROMISSORY NOTE-——SET OFF——ASSIGNMENT FOR 
THE BENEFIT OF CREDITORS. 


In an action against the maker and endorsers of a 
note under the statute, they cannot set off the same 
claim without proof that they are jointly interested 
in it—but if one defendant cstaLlishes a set off to 
the amount of the plaintiff’s claim, all the defendants 
are entitled to judgment. 

The payee of a note is presumptively the owner of it, 
and may set it off in a suit agaist him without 
proof that he hdd it before the suit was com- 
menced. . 

A voluntary assignment, for the benefit of creditors, is 
founded upon a sufficient consideration to prevent 
a set off of a claim hdd by a debtor of the assignor, 
though it was not due at the time of the assign- 


ment. 


Tuis was an action of assumpsit against the 
maker and endorser of a,promissory note, for 
$487.60, dated January 11, 1845, payable 
four months after date, drawn by Hooker and 
endorsed by Gillies. 

The plaintifis proved the execution of the 
note, and that on the 19th of February, 18495, 
the pleintilismade an assignment of this note 
with all their copartnership property, for the 
benefit cf their creditors. 

‘The amount of property assigned was nom- 
inally $7,200, and debts to be paid $40,000. 

The defendants cffered in evidence a note 
drawn by plaintiffs in favor of Gillies for $639. 
40, dated idth November, 1844, payable four 
months after date, and claimed to set off the 
same against the note on which the action 
was brought. ‘This was objected to on the 
part of the plaintiffs, on the ground thet the 
note was no legal set off. A verdict was ta- 
ken by consent for the plaintiffs, for $498, 
and 6 cents costs subject to the opinion of the 
court. ‘The case was tried before the Honor- 
able M. Ulshoeffer, first judge, on the 4th 
September last. 

The case now came on for argument. 


Brady and Maurice, for the defendants, 
relied on the following points: 
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I. The note proved by the defendant was 
an available sét off, because, 

1. This suit is to be regarded as brought 
for the benefit of the plaintiffs. 

2. The demand is against the plaintiffs. 

3. The assignment only carried the right 


of assignees, and the account is to be stated | 


between the parties as if the assignment had 
never been made. 

4. An assignee to pay debts is not free 
from the equities existing between assignor 
and creditor. 


E. L. Fancher, for the pleintiffs. 
I. The note sued upon in the name of the 
plaintiffs, was transferred by them at the 


making of this assignment; and the note | 


therefore came into the hands of the assignee 
before maturity, for the beneiit of plaintiffs’ 
creditors. 

All the creditors being owners of the note 
before maturity, stand in the same position as 
if the plaintiffs had transferred it before matu- 
rity, to one creditor. Consequently, the de- 
fendants’ set off cannot be allowed. Hoatiuim 
v. Bishop, 3 Wend. 13, 2 R. S. 354, § 18. 

Il. Besides, there is no evidence that the 
defendants did not purchase the note claimed 
to be set off, after it became due; and such a 
note was never the subject of set off. Johnson 
v. Bloodgood, 1 J.C.51. 2C.C.E. 302. 

Indeed the note bears on its face, or rather 
its back, evidence that it wos not held by the 
defendants from the time it wes made, but 
that it had been negotiated and passed away. 
It was therefore incumbent on them to show 
where they bought it, which they have not 
done. 

Ill. The statute express’y debsrs the off 
set. 2R.S. 3554, § 18, sub. 7, 10. 


Incranam, J.—This action is brought in 
the names of the plaintiffs for their assignee, 
to whom they assigned this note with other 
property, for the benefit of certain creditors, 
on the 19th February, 1845. The defendant 
relies upon a set off of a note drawn by plain- 
tiffs to Gillies one of the defendants, dated the 
14th November, 1844, and due 17th March, 
1845. The action is against the maker and 
endorser of the note under the statute, allow- 
ing all the parties to a note to be sued to- 
gether. 

I do not see how Hooker can derive any 
benefit from this note as a set off. There is 
ne evidence showing that he had any interest 
in the note at the commencement of the suit, 


|and if there was, I do not see how both de- 
|fendants can avail themselves of the same 
|claim as a set off. ‘They are not sued as joint 
debtors, and their respective rights and liabil- 
ities are to be ‘settled between the plaintiffs 
and them individually, and not in any joint 
relation. They cannot both own the whole 
note, and both set it off for the whole debt. 
It belongs in whole or in part, to one or the 
other, and the part which each or either of 
them owns, can be set off against their indi- 
vidual liability. The note being payable to 
Gillies, the presumption is that he has been 
the holder since it was given, unless there is: 
evidence to show that he has parted with it; 
he is the only person who can set it off with- 
out evidence to show himself to have been the 
possessor of it when the suit was commenced. 
| 2 R. S. 278, sec. 32, sub. 4. If he is enti- 
| tled to the set off, then by the statute, both 
| defendants are entitled to judgment. 2 R. 8., 
| NV. Ed. 275. The only question therefore, is, 
| whether Gillies can set off this note against 
ithe assignee, inasmuch as it became due after 
| the assignment by the plaintiffs. 
| The defendant Gillies is undoubtedly en- 
| titled to make this set off unless the assign- 
ment to Fancher was such a transfer of the 
plaintiffs’ interest as to prevent it. I do not 
i think in an action at law that we can inquire 
whether the plaintiffs have assigned more pro- 
|perty than is sufficient to pay the debts for 
the payment of which the assignment was 
lmade. it is a matter of no moment in this 
| suit, whether such assigned property exceeds 
the debts or not. This question must be de- 
cided simply upon the validity of the assign- 
ment as divesting the title of the assignors. 
Nor do I think the rules, allowing a set off in 
cases of notes transferred for precedent debts, 
referred to by the counsel for the defendants, 
as applicable to this case. Those are cases 
where a set off existed at the time of the 
transfer, and on negotiable paper, such set off 
can only be defeated by showing a valuable 
consideration for the transfer. But in this 
case no such right of set off existed when the 
assignment was made. The note held by the 
defendant was not then due. The plaintiffs 
could have maintained an action upon the 
note held by them, and the defendants could 
not have set off their note. This is the true 
tule by which the right of set off in a case 
like this, is to be ascertained, viz. whether 
there has been a valid transfer of the plain- 
tiffs’ claim, and whether at the time of such 
transfer, the defendants had a right of set off 
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If they had not then, it is immaterial whether | 
the consideration of the transfer was a prece- | 
dent debt or money or goods then paid for it. 
The application of such a rule to the present | 
case would exclude the set off as the note | 
proposed to Le set off was not due when the | 
assignment was made by the plaintiffs. | 

But it is contended that this assignment 
being made to pay creditors did not alter the 
rights of the parties, and that the defendants 
may set off demands coming due after the as- 
signment. ‘The assignment is made for the 
benefit of certain creditors. They are enti- 


tled to the proceeds of the property assigned. 


ONTARIO, N. Y.* 


Before the Honorable E. F', SMITH, First Judge. 


Sovraworts, et al, Comm’r. of Highways of 
the town of Manchester v. Straicur. 


PLEADING-——JURISDICTION——COSTS, 


In an action by the Commissioners of Highways, to 
recover the penalty given by statute for obstructing 
an highway, commenced in a justice’s court, where 
the defendant interposes a plea of no highway, 
and issue is taken upon that plea, such a plea in- 
volves a question of title to land, which, upon a 





The assignors cannot interfere with or receive 


any part of it, and the assignment has put the | 


compliance by the defendant with the directions of 
the statute, ousts the justice of jurisdiction. 


assigned property beyond their control. I do, In such case, when an action is subsequently com- 


not see that any different rule is to be ap- | 


plied, because the property is conveyed to 


one for the benefit of all the creditors, than | 


would apply if it had been conveyed to one 
ereditor for his individual claim. In either 


case the assignment would be valid, and I 


think no set eff can be made, unless for a 
debt which was due at the time of the assign- 
ment. 2 J. R. 274; 1 Hill, 222. Such ap- 
pears to have been the view of the Supreme 
Court in Hoatum v. Bishop, 3 Wend. 13. 
There the bank made a voluntary assignment, 
which the chief justice considered valid, and 
he also held that the assignees or receivers 
acted not for the essignor, tut as trustees for 
the creditors. In Spencer v. Barker, 5 Hill 
568, the point is expressly decided that an as- 
signment fer the benefit of creditors is bona 
fide, and that such precedent debts form a 
cood consideration so es to prevent a set off 
of a claim subsequently acquired. See also 
4 Hill 559, and 1 Denio 195. There may 
be some apparent hardship in this case, be- 
cause the claim of the defendant Gillies, is 


larger than the amount due en this note, but | 


it in reality does not differ from cases of daily 


oceurrence, where a party in failing cireum-' 
stances transfers to individual creditors, notes 
of persons having claims egainst him not due, | 


and who thereby are deprived of the right to 
set them off. If the plaintiffs had held the 
note and prosecuted it as soon as it became 
due, the defendants would have been com- 
pelled to pay the judgment, notwithstanding 
the note of the plaintiffs held by them which 
became due subsequently. That would have 
been quite as hard a case es the present. 

My conclusion is thet the plaintiffs are en- 
titled to recover the amount of the verdict 
against both defendants. 


meiiced in the Coymon Pleas for the same cause of 
| action, and the same issue is joined in that court, 
| and the plaintiff obtains a verdict for $5 debt, the 
| plaintiff under the statute is entitled to full costs, 
| notwithstanding the recovery is less than $50. 


| Tue facts of this case sufficiently appear in 
the adjudication. 


Sartu, First Judge-—This was an action 
of debt brought by the plaintiffs, and origin- 
ally commenced in a justice’s court, to recover 
the penalty of $5 given by statute for ob- 
| structing an highway. The defendant pleaded 
| before the justice, that the locus in quo which 
was claimed as an highway, was not and 
never had been an highway; but that it still 
was and is the freehold of the defendant. 
Issue wes taken upon this plea. ‘The justice 
decided that the issue thus joined involved a 
question of title, over which he had not juris- 
diction. The requisite proceedings were 
thereupon had, as required by statute to oust 
the justice of jurisdiction. A new suit under 
'the provisions of the statute was then com- 
menced in this court, and the same issue join- 
ed here as wes joined in the justice’s court. 
Cn the trial, the main question raised and 
litigated was, whether the place ebstructed by 
the defendant was an highway. The jury 
under the charge of the court fovnd thet 1 
| was, and rendered a verdict in favor of the 
plaintiffs for $5 debt. The plaintiffs now 
| move for full costs: which motion is resisted 
‘on the part of the defendant on the ground 
'that the recovery is less than $50; and he 
|moves on the same ground for full costs 
against the plaintiffs. The defendant relies 
|on the authority of Parker v. Van Houghton. 
|7 Wend. R. 176, in opposition to plaintiff’s 
| motion. 
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In the case of Parker v. Van Houghton, | not be tried by a justice. The plaintiff is 
above cited, it was held that a plea of title to | necessarily driven into this court for redress. 
the soil was no bar to an action by the Com- |The learned counsel for the defendant who 
missioners of Highways, to recover a penalty | argued this motion, seems to have overlooked 
for an obstruction of an highway; and that the fact, that it was because the plea in Par- 
under such a plea, the plaintiffs were not en- ker v. Van Houghton raised an immaterial 
titled to costs. We think that case distin- | issue, the court held that case not within the 
guishable from the one at bar. The plea of | statute of 1824, which declared that in any 


20 








the defendant in that case was a simple plea | 


of title to the soil. As the owner of the fee 
to land over which an highway passes, always 
has title to the soil subject to the easement in- 


action where the title to land shall in anywise 
come in question, and a plea of title was in- 
terposed, the plaintiff might commence his 


suit in the Common Pleas, and if he recovered 





deed, yet his title to the soil is not inconsist- | any damages in such suit, the defendant shall 
ent with the right claimed by the public. For|be liable to pay the plaintiff double costs; 
this reason, such a plea constitutes no answer and that for the obvious reason, that under 
to, nor is it inconsistent with the claims of | such issue, the justice, in the determination 
the public; and therefore would have been | of the legal right of the parties litigant im that 
bad on demurrer. But in the case at bar, the | action need not have passed upon the ques- 
plea is different. It is that the premises tion of the title to the land. Neither the 
claimed as an highway, was not and never | principles of that case, nor the reason for the 
has been an highway. This plea distinctly | rule there adopted, have any application to the 
ow in issue the fact of the existence of the | case at bar; for this plea puts in issue the 
ighway. If true, it would have constituted | existence of this highway—it raises a mate- 
a complete bar to this action. As no title is! rial issue. For if it was not in fact an high- 
completely good unless the right of possession | way, there could have been no obstruction to 
be joined with the right of property, although | which the penalty given by the statute could 
the defendant might have owned the soil over attach. The justice, under such a plea as 
which this road passes. the plea of no high-| this, must necessarily have passed upon the 
way puts in issue his absolute right, and in- | question of title to land. 
volves the question of his complete title, and| ‘This plea brings this case both within the 
whether it is not qualified by a right to an | words and spirit of the statute, withdrawing 
easement in the public. It is a well settled | the investigation of titles to land from a com~- 
tule, that what is alleged on one side in the;mon magistrate. Whiting v. Dudley, 19 
pleadings, and not denied on the other, is ad-| Wend. R. 376. The statute having under 
mitted. In this action, the plaintiffs in legal ‘such an issue as this made a resort to this or 
parlance say, the premises described are a | some other court of record compulsory on the 
public highway—the defendant has obstruct- | plaintiff, in order to obtain legal redress, having 
ed this highway. Suppose the defendant had | done so, it would have been contrary to all 
simply said, I own the soil over which it runs. | the analogies of the law to have compelled him 











He would not have denied the allegation that 
this was an highway. That fact would have 
stood admitted by the plea. Under such a 
plea, no question of title would have been in- 
volved in the issue. The fact plead would 
not have constituted a bar. 
have been an immaterial one, and under it the 
justice would not have been vusted of juris- 
diction. No resort to this court would have 
been necessary; hence, in such a case, there 
would have been no solid reason why the 
plaintiff should recover costs. Such was the 
case of Parker v. Van Houghton. But the 
plea of No nicHway denies the entire title of 
the public. It also involves the question of 
the absolute and unqualified title of the de- 
fendant. This issue involves a question of 


title to land which, under the statute, could 


The issue would | 





|to do so at his own expense. or to have made 


him pay the costs of his delinquent adversary. 
To guard against such injustice as this, the 
legislature have provided in another section 
of the statute applicable to courts of record, 
that the plaintiff shall recover costs in all ac- 
tions in which the title to lands or tenements, 
or a right of way, or a right by prescription 
or otherwise, to any easement in any lands, 
or to overflow the same, or to do any in- 
jury thereto, shall have been put in issue by 
the pleadings, or shall have come in ques- 
tion on the trial of the cause. 2 R. §. 2d 
ed. 509, § 2, Sub. 2. The manifest intent of 
this section was to make provision by which 
a plaintiff should recover full costs of. suit, in 
all that class of cases where a justice’s court 


would not have jurisdiction, on the ground 
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that the title to land would come in question, 
and where the plaintiff could not obtain legal 
redress except in a court of record. The 
whole question litigated on the trial of this, 
cause, was the fact of the existence of this 
highway. As there was no record of it, this 
court were called upon to decide the legal 
question, as to what in point of law, consti- 
tutes a dedication of land to the use of the 
public, as the fact of its being a highway de- 
pended solely upon the fact of such dedication 
and use by the public for a period of upwards 
of twenty-five years. This was just such a 
question as under the statute a justice should 
never try, and as could only be tried in a 
court of record. As a right of way in land 
under this issue did come in question, the 
plaintiff under the statute is entitled to full 
costs, and the motion for costs on the part of 
the defendant is denied. 


Payne plaintiff in error v. Haruaway de- 
endant in error. 


JUDGMENT—COSTS—SET OFF——SECURITY FOR 
COSTS. 


When a judgment of this court is pronounced in a 
cause upon certiorari from a justice’s court, and a 
rule for reversal with costs entered in the minutes 
of the court, as between the parties, this is a judg- 
ment rendered so that the amount of costs of rever- 
sal may be set off in another suit between the same 
parties, commenced after the entry of such rule, al- 
though no record is filed or docketed before the com- 
mencement of the suit. 

Under the statute, the signing and filing of the record 
of a judgment is not essential to the validity of the 
judgment, except as the foundation for proceeding 
upon the judgment; nor is the docket essential, ex- 
cept for the purpose of creating a lien upon land, 
and securing a priority of lien as against purchas- 
ers and encumbrancers—as between the parties 
there may be a valid judgment antecedent to the 
signing or filing of the record or the docket of a 
judgment. 

Where a justice’s judgment is reversed with costs, 
and a rule entered to that effect, the law imposes 
an obligation to pay, and implies a contract to do so ; 
upon which implied undertaking, an action can be 
sustained for the recovery thereof. 

A justice has no power to compel a plaintiff to file 
security for costs under the statute, although the 
plaintiff is an infant. 


Tuts was an action of assumpsit commenced 
by defendant in error against the plaintiff in 
error, in a ‘justice’s court, by summons issued 
on the 17th day of August, 1843, returnable 





on the 25th day of August, 1843, and served 


on the defendant on the 18th of the same 
month. The narr.in the court below was as- 
sumpsit. The defendant plead the general 
issue and two special pleas of set off, and gave 
a general notice of set off. ‘The first special 
plea stated, that at the August term of the 
Court of Common Pleas of Ontario county, he 
recovered a judgment against the plaintiff 
for $20, which he would set off. ‘The second 
special plea stated, that on the 16th day of 
August, 1843, a judgment was rendered in 
the Court of Common Pleas of Ontario coun- 
ty, in favor of the defendant, against the 
plaintiff, for $20 costs in maintaining a writ 
of certiorari on a judgment rendered in favor 
of plaintiff, against the defendant, before Sol- 
omon C. White, Esquire, a Justice of said 
county, which he would set off. The plain- 
tiff replied to the special pleas, that at the 
time of the commencement of the suit, no 
judgment existed in the Court of Common 
Pleas against the defendant. The proof was, 
that the certiorari named in the plea was ar- 
gued before the Common Pleas on the 16th 
day of August, 1843, and a rule for reversal 
with costs entered in the minutes of the court. 
A record upon the said judgment was filed, 
and judgment docketed for $20 costs on 24th 
day of August, 1843. The justice disallow- 
ed the set off. A motion was also made be- 
fore the justice that the plaintiff be compelled 
to file security for costs, under 2 R. 8. p. 620, 
which the justice refused. 


E. F. Surru, First Judge—The first ques- 
tion in this case is, whether the defendant’s 
proofs showed that a judgment was rendered 
in this court on the 16th day of August, 
1843, in his favor against the plaintiff; and 
if so, whether such judgment is a proper sub- 
ject of set off. 

Was it a judgment rendered when the de- 
cision of the court was pronounced, and a rule 
for reversal with costs entered in the minutes 
of the court? If it was in contempla- 
tion, a judgment rendered, as of that date, it 
would be a legal set off under the pleas; but 
if it did not become a judgment rendered, un- 
til the judgment record was in fact signed, 
filed and docketed, as this was not done, un- 
til after suit commenced, it would not be a le- 
gal set off, under the pleas. It should be ob- 
served that the pleas are not pleas of null tiel 
record. What is a judgment rendered? A 
judgment is a conclusion of law upon facts 
found or admitted. The judgment, though 
pronounced by the court, is not, technically 
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speaking, its determination and sentence, but | the month and year of his so doing, upon the 
it is the determination or sentence of the! proper book, or docket, or record, which he 
law. It is the conclusion which naturally | shall sign; which day of the month or year 
follows from the premises of law and fact. It shall also be entered upon the margin of the 
is the province of the court to apply the law | roll or record, when the judgment shall be so 
to the facts. The judgment springs into ex- | entered; and such judgment as against pur- 
istence when this application of the law to the | chasers bona fide of a valuable consideration, 
facts is actually made by the court. Such / shall in consideration of law be judgments 
application is, technically speaking, the judg- nly from such time as they shall be signed, 
ment in a given case. The judgment is no- | and shall not relate to the first day of the term 
thing more than the award of the court, for or | whereof they are entered.” 
» ag either party. ‘This, in contemplation| Prior to the Revised Statutes, we had no 
of law, is a judgment rendered, even though | statute which required that the record of judg- 
no record should ever be signed, or filed, or | ment should be tiled before execution issued ; 
the judgment docketed. Under the former| nor was it necessary under the practice in 
practice of the Supreme Court, a rule for | England; yet under our practice, the judg- 
judgment ni.si.was first entered ; after the ex-| ment roll was required to be filed with the 
piration of four days therefrom the judgment | clerk before the execution issued, 20 J. R. 
became absolute, though no record was ever | 309, 10 Wend. R. 544. Although under our 
filed. Under the present rules, it is perfect | Revised Statutes it is declared, that no judg- 
from the entry of the rule for judgment, sub- 'ment shall be deemed valid, so as to author- 
ject to be vacated in the event of a motion in| ize any proceedings thereon until the record 
arrest, within four days. Under the 29th rule, | shall have been signed and filed, 2 R. S. 284, 
it becomes absolute after two days from the | 2 ed. § 11, and that no judgment shall affect 
entry of the rule. any lands, tenements, real estate or chattels 
The docket of a judgment is merely an in-| real, or have any preference as against other 
dex invented by the court for their own ease | judgments, creditors, purchasers, or mortga- 
and the security of purchasers, to avoid the | gees, until the record thereof shall be filed and 
necessity of turning over the rolls at lerge.|docketed; 2 R. 8. 254, § 12; yet under the 
It never was essential to the validity of the | statute, neither the signing or filing of the 
judgment between the parties. The practice | record is essential to the validity of the judg- 
of docketing judgments in England first ob-| ment, except as the foundation for proceed- 
tained in the court of Common Pleas where | ings upon the gudgment; nor is the docket 











the docket was formerly entered in a separate 
roll, called the Docket Roil; but in the King’s | 
Bench the docket was nothing more than a 
note on parchment, or paper, containing the 
christian and surnames of plaintiff and defend- 
ant, the damages recovered, with the term, and 
number of the judgment roll. This was re- 
quired to be done by the attorney on entering 
or bringing in of the roll. Before the docket 
the judgment bound the land. 

At common law, a judgment, when entered 
upon the roll, related back to, and was a judg- 
ment as of tbe first day of the term. If the 
judgment was signed in any part of the term, 
or in vacation, it always related back to the 
first day of the term of which it was entered, 
notwithstanding the death of the defendant 
before judgment actually signed. It is true 
that this relation of judgments to the first day 
of term, was taken away as against purchas- 
ers under the statute of 29th Car. 2, ch. 3, § 
14, by which it was enacted “the judge or 
officer who shall sign any judgment, shall, at 
the signing of the same, set down the day of 





essential, except for the purpose of a lien upon 
land, and securing a priority of lien as against 
purchasers and incumbrancers. 

The very language of the statute seems to 
contemplate @ judgment antecedent to the 
signing or filing of the record, or to the dock- 
eting; for it speaks of a judgment before the 
doing of either of these acts. Neither the 
English statute of 29th Car., above cited, nor 
the provisions of our statute, have any appli- 
cation to the judgment as between the parties. 
It has been repeatedly held that the former 
statute was only made for the benefit of pur- 
chasers, and that none but a purchaser should 
be permitted to say that a judgment was signed 
as of any other day than that of the first day 
of the term of which it was entered; that 
without signing it was good between the par- 
ties. Duke of Norfolk’s case, 1 Salk. 401, 
7 Mod. R. 2. 2 L’d Raym. 849. It has also 
been held, that as the English statute only re- 
lated to purchasers, that as between creditors 
a judgment entered in vacation related back 


to, and was a judgment as of the first day of 
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the preceding term. Robinson et al, v. Touge | this demand was liquidated, it could have been 
Dunn et al, 3 Peere Wms. R. 399, our sta- | set off under the notice, without any reference 
tute extends to incumbrances as well as pur- | to the pleas. For these reasons, we think the 
chasers. ‘The statute only alters the common justice erred in disai!owing the set off. 


law as to the class of persons therein named,| He was right in not compelling securing se- 


and as to the relation of the lien upon real es- | curity for costs, even if the plaintiff was an 
tate. The common law rule as to the judg-jinfant. For although the language of the 
ment debtor, except as thus modified, still re- | statute is, that where a suit shall be com- 
mains in force; as against him a judgment! menced in any court, the defendant may in 
when docketed, is a judgment as of the first certain eases compel security for costs; yet 
day of the term in which it is entered. If we the whole of this statute, taken together, evi- 
apply this rule to the case at bar, although the dently was only intended to apply to courts 
judgment wes not docketed until the 25th day | of record, having clerks and regularly licensed 
of August, 1843, yet, as the first day of that attorneys ; for it directs thet the security shall 
term was the 11th day of August, it was as be- | be filed with the clerk of the court, and notice 
tween the parties a judgment rendered when | given to the attorney. The whole of its pro- 
the suit was commenced. It must, at all events, | visions seem directed solely to courts of re- 
as between them, be regarded a valid judgment | cord—justices’ courts not being courts of .re- 
from the date of the rule. Notwithstanding | cord, and of limited jurisdiction, cannot take 
our 29th rule, it is absolute from the date of any thing by implication: as the statutes, de- 
the rule for all purposes except that of a mo- | fining their jurisdiction, give no such power, 
tion in arrest. As the act of 1840 fixes the we are of the opinion that a justice is not 
costs at $20, nothing remained to be done for | clothed with it. 
the ascertainment of the amount. 

It was most strenuously insisted on the ar- | 
gument of the cause, that this was not a de- | 
mand which could be set off,as no action; Ovovirizrs or Great Men.—The greatest 
could be maintained upon it. We think oth- | men are often affected with the most trivial 
erwise. This is one of that class of demands | circumstances, which have no apparent con- 
where the law imposes an obligation to pay, | nection with the effects they produce. A gen- 
and implies a contract todo so. For con- |tleman‘of considerable celebrity always feels 
tracts implied by law are suchas are necessa- | secure against the cramp when he places his 
rily implied by the fundamental constitution | shoes, on going to bed, so that the right shoe 
of government, to which every man is a con- is on the left of the left shoe, and the toe of 
tracting party; and thus it is that every per- | the right next to the heel of the left. 
son is bound, and hath virtually agreed to| Dr. Johnson used always, in going up Bolt 
pay such particular sums of money as are | court, to put one foot upon each stone of the 
charged upon him by the sentence of the Laer wi if he failed, he felt certain the day 
court, or assessed by the interposition of the | would be walucky. 
law ; for it is a part of the original contract} Buffon, the celebrated naturalist, never wrote 
entered into by all mankind who partake of | but in full dress. 
the benefits of society, to submit in all points Dr. Routh, of Oxford, studied in full ca- 
to the municipal constitutions of that state of | nonicels. 
which each individual isa member. What-| An eminent living writer can never com- 
ever, therefore, the law orders one to pay. that | pose with his slippers on. 
becomes instantly a debt which he hath be-| A celebrated preacher of the last century 
forehand contracted to discharge. It is upon | could never make a sermon with his garters on. 
this implied agreement, that a plaintiff hasa| A great German scholar writes with his 
right to institute a second action, founded | braces off. 
merely on this general contract, to recover; Reiseg. the German critic, wrote his com- 

















such damages or sums of money as are as- 
sessed by a jury, or adjudged by the court, to 
be due from the defendant to the plaintiff in 
a former action. If this is a demand arising 
upon an implied contract, as our statute of 
set off extends to such demands, as well as to 





demands arising upon express contracts, as 


mentaries on Sophocles with a pot of porter 
by his side. 

Schlegel lectures, at the age of 72, extem- 
pore, in Latin, with his snuff-box constantly 
in his hand; without it he could not get on. 

Lord Byron composed his Don Juan under 
the influence of Hollands and water. 








24 


THE NEW YORK LEGAL OBSERVER. 





In Chancery.— Day v. Day—Perrott v. Novelle. 





ENGLISH CASES. 


IN CHANCERY. 


—--- 


Before Sir KNIGHT BRUCE, Vice Chancellor. 
Day v. Dav—April 18th, 1845. 


INFANTS—SETTLEMENT—JURISDICTION. 





A court of equity has no authority to sanction an 
arrangement affecting property settled upon in- 
fants, even though it be of opinion that such ar- 
rangement would be beneficial to thei. 


By a settlement made on the marriage of 
Mr. and Mrs. Day, certain personal pro- 
perty was vested in trustees, upon trust to 
pay the interest to the husband for his life, 
and, after his decease, upon trust topay the 
interest to the wife for her life, and, after 
the decease of the husband and wife, upon 
trust to divide the principal among the 
children of the marriage as the husband 

and wife should jointly appoint, and, in 
default of such appointment, to divide the 
same among the children in equal shares. 
Mr. Day also by the settlement, covenanted 
with the trustees, that, if any property 
should, during the coverture, devolve upon 
himself or his wife of the value at any one 
tinie of 300/. he would settle and assure 
the same upon the like trusts as those be- 
fore declared of the property thereby settled. 
A relative of the wife, by his will, after giv- 
ing various legacies, bequeathed the resi- 
due of his estate and effects to several par- 
ties in succession for life, and declared, 
that, on the death of the tenant for life, 
the same should be divided in equal shares 
between and among the children of his, 
the testator’s brother Richard, who should 
be then living. Mrs. Day was one of the 
nine children of this brother Richard, and 
Richard was now living. As one or more 
of the tenants for life was also surviving, 
an arrangement was entered into by the fa- 
mily, and other persons interested in the 
testator’s estate, by which it was proposed 
and agreed that the residue given by the tes- 
tator’s will should be considered as now 
divisible, and that Mrs. Day, as one of the 
pine children of Richard, should be de- 
clared entitled to one-ninth of the whole. 
Mr. Day having entered into the covenant 
in his marriage settlement, and this property 
far exceeding the value of 300/. could not, 
without the sanction of the court, concur 


in the proposed arrangement. The Bill 


was, therefore. filed for the purpose of 
obtaining this sanction. 

Bacon, for the plaintiff—The effect of 
this plan will be to give Mrs. B. Day and 
‘her children an absolute interest in one- 
ninth part of the property, instead of @ 
mere contingency in, possibly, a greater 
part, or even the whole ; but, on the other 
hand, there is the possibility, that, by her 
dying during the lifetime of the last tenant 
for life, she and her children might take 
nothing. The payment of the fund would, 
of course, not take place until the death of 
the last tenant for life under the testator’s 
will; but swbject to that event, the interest 
of Mrs. Day in the one-ninth would be 
vested in the trustees of her settlement. 
Fhe parties, therefore, ask the sanction of 
the court to this arrangement. 


Sir Knicn? Bruce, V. C.+-This seems 
very like asking the Court to pass an act 
of Parliament. Something of this sort 
was attempted in Peto v. Gardner, 2 You. 
& C. C. C. 312 Jur. 969, and ¥ held that 
I had no jurisdiction. I do not hesitate to 
say, that I think such an arrangement as 
that proposed would be for the benefit of 
the infants, but I consider that I have no 
jurisdiction to sanction it. It is in effect to 
unsettle property already subjeet to the 
terms of a settlement, and that parliament 
alone has authority to do it. 





Perrott v. NoveLtE—12th July, 1845. 
SECURITY FOR COSTS. 


A foreigner, describing himself in his bill as of a 
particular place in England, but as generally re- 
siding in France, ordered te give security for costs, 
on aflidavit that he had quitted his lodging, and 
that his usual abode was in France, and that his 
visit to England was only for temporary purposes. 


Russell and Mylne, on behalf of the de- 
fendant, moved, that the plaintiff might be 
ordered to give security for costs. The 
bill was filed on the 3d May, and the plain- 
tiff described himself as a civil engineer, 
residing at 15 Mornington place, &c., and 
that he was a native subject of the kingdom 
of France, where he has generally resided. 
The affidavits in support of the motion 
stated, that, on 31st May, on inquiring at 
15 Mornington Place, a servant informed 
the defendant that Louis Jerome Perrot 
the plaintiff had formerly lodged there, but 





that he had given up his lodgings three 
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weeks ago, and had gone back to France, 
where he was residing. The affidavits 
further stated, that the plaintiff was a civil 
engineer, and resided at Vaugirard, near 
Paris, where he had an establishment, and 
that such place is that of his usual resi- 
dence; and that he visits England oeca- 
sionally, and only for temporary purposes. 
That, to the best of the deponent’s belief, 
the plaintiff is not, and never was a house- 
keeper in England; but, that, when he 
visits this country, he resides at an inn, or 
hotel, or in lodgings. 


Sir Kniaut Bruce, V. C.—His honor 
made the order for the usual security for 
costs, or, in the alternative, that the plain- 
tiff should pay 100/. into the hands of the 
Register (the defendants consenting) as such 
security. 


— 


Suaw v. Hirt.—24th April, 1845. 
INJUNCTION—LOAN SOCIETY. 


When by the rules of a society, a salaried officer is 
bound to pay money received by him by virtue of 
his office to the treasurer of the society, and he 
tcetains such money in discharge of arrears of his 
salary, alleged by him to be due, the Court will 
restrain him from further acting as such salaried 
officer. 


The bill was filed by the plaintiff and 
seventeen others who with the defendant 
Swain, were the shareholders in a loan and 
discount society, and, with the other de- 
fendant Hill, had been the shareholders from 
the time of its foundation down to Decem- 
ber 1844. It stated that Hill had acted as 
secretary ; that, by the 6th rule of the so- 
ciety, it was provided, that if a shareholder 
became security for a borrower, who after- 
wards made default in his payments, and 
did not, after seven days’ notice, pay the 
amount due to the society, the share or 
shares belonging to the surety should be 
sold to make good the same ; that, by the 
8th rule the secretary was to receive all 
moneys, and he was to pay them over to the 
treasurer, and was to conduct the corres- 
pondence, and prepare an annual balance 
sheet. It was then charged that Hill had 
become security four a borrower, who had 
made default ; and that, notice had been 
served on him according to the 6th rule, the 
shares of Hill had been sold to pay the 
amount due, and he had ceased to be a share- 


fice of secretary. It was further charged 
that Hill had since received various sums 
of money on account of the society, which 
he had not paid to the treasurer, nor had 
he accounted for them to the directors ; 
and that the defendant Swain, who had re- 
fused to join in the suit had colluded with 
Hill for the purpose of preventing the soci- 
ety from compelling Hill to pay what was 
due. The bill prayed that the defendant 
Hill might be restrained from acting as or pre- 
tending to be secretary of the said society, 
and from collecting or receiving the debts 
of the said society ; and that the defendant 
Swain might also be restrained from collect- 
ing or receiving the debts of the said soci- 
ety. By the answer, it was insisted that Hill 
was still secretary, for he had never been le- 
gally discharged. By the 13th rule the sec- 
retary was not to be discharged without 
sufficient reason, and without the consent 
of three-fourths of the shareholders, or 
without three months’ notice. None of 
these requisites had been complied with. 
The sums he had received, it was insisted, 
he had a right to retain in satisfaction of 
his claim for arrears of salary ; but he was 
ready, and thereby offered to account for 
the same. There was still an existing 
partnership, and the question was one sim- 
ply of account. 

Hislop Clarke, for the plaintiff. 

C. P. Cooper and Watson, for the de- 
fendant. 


Sir Kxicnt Bruce, V. C.—Whatever 
may be the defendant Hill’s claim, whether 
just or unjust, or whether or not he has 
ceased to be secretary, he has no right to 
hold these moneys. It was part of his duty 
to hand them over to the treasurer. If he 
has claims he must enforce those claims in 
a legal way. I think he ought not to be 
permitted to receive the moneys. Without 
giving any opinion as to his claim, I have 
come to the conclusion, that the plaintiff’s 
undertaking to abide by such decree or or- 
der, if any, for a dissolution of the part- 
nership of the society or association in the 
pleadings mentioned, and in respect thereof, 
as the court may make, let the defendant 
Hill be restrained from collecting the mon- 
eys due and payable to the society, and from 
representing himself to be secretary or 
agent for the said society or association ; 
and let the defendant Swain be restrained 





holder and had been dismissed from his of- 


from collecting or receiving the debts of 
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the said society or association. But this 
order is not to interfere with any right 
which Hill or Swain may have to receive 
any dividends or profits accruing on their 
respective shares, if any, 

The undertaking was given on behalf of 
the plaintiffs, and the order was accordingly 
made. 


Eaton v. Barker.—May 28th and 31st, 
1845. 


WILL—CONSTRUCTION—* SURVIVING.” 


A testator, by his will, directed his daughters’ 
fortunes thereby bequeathed to be settled, to the 
intent, that, should any of them die without issue, 
then, on the decease of their respective husbands 
and themselves, their fortunes should revert to 
their surviving brothers, share and share alike. 
A daughter died in the lifetime of three brothers, 
leaving a husband, who survived the three bro- 
thers :—Held, that the husband was entitled to 
his wife’s fortune absolutely. 


Thomas Boydell, by his will, dated in 
1795, devised and bequeathed his freehold 
and leasehold estates to two trustees, upon 
trust to settle and assure the same unto and 
to the use of his sons Thomas, Josiah, Wil- 
liam, John, and James, in such parts and 
shares, and under and subject to such | 
charges, in favor of his daughters, and for 
payment of his debts, (if any) as his per- | 
sonal estate would not extend to pay, as| 
were set down or mentioned in the memo- | 
randum or paper writing thereunto annexed 
and subscribed by him. And he thereby | 
expressly directed, that the annuities and | 
legacies intended for his said daughters 
should be secured to them respectively upon 
and for the estates mentioned and intended 
to be charged therewith. In the memo- 
randum referred to, the testator gave cer- 
tain legacies to his daughter, and then pro- 
ceeded thus :—‘ And, that my sons may 
not be laid under any unnecessary restraint, 
I give them the several estates hereinbefore 
specifically mentioned to their own proper 
use and disposal, as circumstances may re- | 
quire, for ever ; trusting, from the brotherly 
affection that has always appeared to sub- 
sist between them, that they will not dis- 
pose of the same to the prejudice of each 
other, should any of them die without issue. 
And as to my daughters, I also trust that 
they will not dispose of themselves in mar- 
riage without consulting my executors, and 
getting their assistance in drawing up pro- | 
per articles, to the intent, that should any 











of them die without issue, then, on the de- 
cease of their respective husbands and 
themselves, their fortunes to revert to their 
surviving brothers, share and share alike.” 
The will, with the memorandum, was 
proved by the executors. Ann Boydell 
married the plaintiff Joseph Eaton, but no 
settlement was made of her property. 
Thomas Boydell and William Boydell died 
in the lifetime of Elizabeth Eaton, who died 
in 1837, without issue, leaving her brothers 
Josiah, John, and James surviving. The 
plaintiff took out letters of administration 
to his deceased wife, and, on the death of 
the survivor of the three brothers, Josiah, 
John, and James, filed his bill against the 
personal representative of the surviving 
trustee of Thomas Boydell’s will, and 
against the representatives of those three 
brothers, praying that he might be abso- 
lutely declared entitled to 2515]. 19s. 3d. 
stock, the fortune of his deceased wife, 
and then standing in the name of the per- 
sonal representative of the surviving trus- 
tee of the will. 

Wigram and Jolliffe for the plaintiffi— 
The words of this will are merely prefa- 
tory, and no trust was created. But, as- 
suming that a trust was created, yet the 
gift to the daughter being clearly a vested 
interest, was not devested, for the contin- 
gency upon which it was to be devested, 
namely, the event of the brothers surviving 
her and her husband, had not occurred. 
Harrison v. Foreman, 5 Ves. 207. 

Swanston, Russell, Stinton, Burdon, and 
Micklethwaite, for the several defendants, 


Sir Knicur Bruce, V. C.—My present 
impression is, that the words “surviving 
brothers” mean brothers “then living.” 
If they do, the sentence would run thus: 
‘*to the intent, that, should any of them die 
without issue, then, on the decease of their 
respective husbands and themselves, their 
fortunes to revert to their brothers then 
living.” If that be the true interpretation, 
the gift over is ineffectual, because there is 
no brother now living, and the husband is 
alive, so that the gift to the daughters 
would not be devested. With this view it 
will not be necessary to consider the ques- 
tion of trust or no trust. [The case stood 
over for some time. } 


Sir Kyicur Bruce, V. C., on a future 
day, observed—The opinion I gave on 
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a former day is unchanged: the decree will, 
therefore, be, that the legacy is absolute in 
the administrator of Mrs. Eaton. All par- 
ties to have their costs, as between solici- 
tor and client, out of the fund, and the re- 
sidue to be paid to the plaintiff. 





Before Sir JAMES WIGRAM, Vice Chancellor. 


Sweet v. Hunter—April 16th and 18th. 
1845. 


PRODUCTION OF DOCUMENTS, 


A Bill was filed by a creditor of a testator for an ac- 
count of the estate against the surviving execu- 
trix and A., who had acted only as agent for the 
deceased executor in getting in the estate. A., 
by his answer, admitted the plaintiff’s title, and 
that he had in his possession decuments relating 
to the testator’s estate: Held, upon motion for 
production, that A.,as he had submitted to answer 
the bill, was beund, notwithstanding that he was 
improperly made a party, to put in as full an an- 
swer as a person properly made a defendant might 
be compelled to put in. But as the personal re- 
presentatives of the deceased executor, to whom 
A. was accountable, and who might, therefore, 
have an interest in the documents, were not made 
parties to the bill, the court refused to crder the 
production except upon an understanding to 
amend by making them parties, 


This was a motion on behalf of the 
plaintiff, for the production of certain doc- 





the testator. Thomas Hunter died, and, 
on his death, Ann Hunter, the widow of 
the testator, proved the will. The bill was 
filed against Ann, the widow, as represent- 
ative of Charles Hunter, and against Web- 
ster solely in his character of agent of the 
deceased executor. It was quite clear 
that Webster, upon principle simply, is not 
accountable to Ann. He was merely the 
agentof Thomas Hunter, and he was bound 
to hand over the payments to him. When 
Thomas Hunter, the executor, died, Web- 
ster became personally liable to his repre- 
sentatives for any balance due from him to 
Thoms Hunter, in like manner as the debt- 
ors of Thomas Hunter were liable for any 
balance owing from them to Thomas Hun- 
ter. But there was no privity between 
Webster and the testator. Whether the 
bill had been filed against Ann Hunter 
alone, charging her with the duty of getting 
in the papers, and getting in what was due, 
or whether it had been filed against Ann 
Hunter and Thomas Hunter, charging the 
latter as executor, it would have been 
clearly irregular in either case to have 
made Webster a defendant to the bill. I do 
not say that a bill might not have been filed 
against Webster, charging him with the 
possession of this specific property; but 


uments which Webster, one of the defend-| this is a simple bill for an account and no- 


ants, had by his answer admitted to be in 
his possession. The facts of the case suf- 
ficiently appear in the judgment. 
Hubback in support of the motion. 
Wright, contra. 


thing more. Webster might have objected 
to this form of suit. He has, however, 
submitted to answer the bill, and, having 


| submitted, although not liable to be made a 


|party, he is bound to put im such an an- 
| swer as a defendant would be compelled to 

Sir James Wicram.—In this case of | put in who is properly made a defendant; 
Sweet y. Hunter, which was a motion for and that rule will prevail, unless there is 
the production of papers, the bill was filed | any reason why he should not produce the 
by acreditor of the late Charles Hunter, for | documents. He admits he is agent for 
the payment of his debt. The defendants Thomas Hunter ; he admits the possession 
are Ann Hunter, widow and executrix of the | of the assets, and that, since the possession, 
testator, and a gentleman of the name of | Thomas Hunter has actually paid the debts 
Webster. Charles Hunter appointed two | of the testator, and has been dealing with 
persons his executor and executrix, namely, | the assets; he admits the title of the plain- 
Thomas Hunter, his brother, who resided | tiff; he admits that he has acknowledged 
in Scotland, and his widow Ann. Thomas | the title by paying over sums of money on 





Hunter proved the will. and appointed a 
person of the name of Webster, who was 
a writer to the signet to act as his agent in 
respect of the testator’s property. Webster 
during the life of ‘i homas Hunter, received 
a considerable part of the estate, and ap- 
plied it in the payment of debts, and also 
got into his possession certain leases and 
various documents relating to the estate of 





account of the estate ; he admits the pos- 
session of certain documents, which, on the 
face of them it is clear, by his admission, 
relate solely to the testator’s estate. This 
case does not touch that before Lord Cot- 
tenham, (See Adams v. Fisher, 3 M. and 
C. 526) in which a party who had answered, 
denying the plaintiff’s rights was held not 
compellable to produce the documents. 
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There is no reason, prima facie why the | 


rule should not apply, that is, as between 
the plaintiff and Webster. There is, how- 
ever, another point: Webster, in truth, 
says that he himself is a creditor in respect 
of this transaction; and he says he isa 
creditor, not merely upon the estate of 
Thomas Hunter, but upon the estate of the 
testator ; thus completely identifying him- 
self with the estate of which Ann Hunter 
is the representative. Therefore, as be- 
tween the plaintiff and the defendant, I 
should have no hesitation in ordering the 
production of the documents. But this 
further point occurs, and it is one more of 
form than of substance, that, as Webster is 
accountable as agent to Thomas Hunter, 
to Thomas Hunter’s representatives, who 
are not made parties to the suit, it will be 
clearly ordering him to produce documents 
in the absence of a party who may have an 
interest in the documents and in the account. 
There are many cases, Lambert v. a 
2 Mer. 489; Murray v. Walters,( Lord Chan- 
cellor, Lincoln’s Inn Hall, 7th August, 
1829 ;) Grane v. Cooper, (Lord Chancellor, 
Lincoln’s Inn Hall, 15th December, 1828, ) 
which say, that, as between a plaintiff and 
defendant, although the plaintiff has a 
right to call for the documents, yet, if an 
absent party has an interest, the court will 
not order them to be produced unless the 
absent party is made a party to the record. 
The only question therefore, is, whether | 
shall order them to be produced, the plain- 
tiff undertaking to amend the bill, by mak- 
ing the representatives of Thomas Hunter 
parties, or let the motion stand over, with 
liberty to the plaintiff to amend the bill, 
and with liberty to bring this motion on 
again after the bill is soamended. It really 
makes no difference in this case, as far as 
the justice of the case is concerned, which 
course is taken. It will be perhaps better 
to take the latter course to avoid making 
a precedent. Let the motion stand over, 
with liberty to the plaintiff to amend the 
bill by making the representatives of Tho- 
mas Hunter parties, with liberty to bring 
on this motion again after the bill is amend- 
ed. Ido not mean to say, that, in this 
case, I could not make the order; but I 
would rather not make a precedent where 
it is not absolutely necessary. 





In the Queen's Bench. 


— 


Before the Right Honorable THOMAS LORD 
DENMAN, C. J., and the rest of the Judges, 


ScarPe.uini v. ATCHESON.—27 June, 1845. 


BILL OF EXCHANGE—SEPARATE PROPERTY OF 
MARRIED WOMAN—HUSBAND’S REDUCTION 
INTO POSSESSION — PLEADING — STATUTE 
OF LIMITATIONS. 


Declaration by payee of a promissory note against 
the maker. 

Third plea, the Statute of Limitations. Replication, 
that, when the cause of action on the note accrued 
to plaintiff, she was a feme covert, and the wife 
of T. S., and so remained until his death, when 
she became discovert; and that the action was 
commenced within six years next after the death 
of her said husband. Rejoinder, after stating the 
coverture of plaintiff at the time of making said 
note, that said note was payable to the order of 
plaintiff; that before it became payable, T. S. 
authorized her to indorse in her own name and 
deliver, and she did by such authority indorse and 
deliver the note to W. F., for value by him paid: 
that when said note became due and payable, it 
was in the hands of Messrs. G., the holders and 
indorsees, and entitled to sue thereon, and the note 
came into the possession of plaintiff from them 
by delivery : Aedd first, that if the meaning of the 
rejoinder was, that the note came into the hands 
of plaintiff due and satisfied, and that therefore, 
she had no right of action, it was a departure from 
the plea. Secondly, that, as an answer tothe 
replication, it was defective, for not containing a 
denial of the death of plaintiff’s husband within 
SIX years. 

Fifth plea, that plaintiff, at the time of making said 
note, was the wife of T. S., and that while plain- 
tiff was so te wife of T. S., he elected to take 
and have sail note in his marital right, and then 


cased plaintiff to indorse and she by his author- 
ity, did then indorse said note, and that T. S. 
then delivered siid note so indorsed by plaintiff, 
to W. I°.; that afterwards T. S. died, and after- 
wards the promissory note came into possession 


of plaintiff by delivery from W. F. 

Held on special demurrer, that the plea did not 
show with sufficient certainty that the note was 
reduced into pessession by the husband, so as to 
prevent the cause of action from surviving to 
plaintiff. 


Tue substance of the pleadings is stated 
in the judgment of the court. 

Ogle, in support of the demurrer to the 
fifth plea and of the demurrer to the re- 
joinder on the third plea. Upon the fifth 
plea, the question is as to the nature of 
the wife’s interest in the note. The doc- 
trine in M’Neilage v. Holloway, 1 B. &. A. 
218, is not consistent with Pillishkirk v. 
Pluckwell, 2 M. & S. 393, and has been 
qualified by Gaters v. Madeley, 6 Mee. & 
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W, 423,427. The words of the plea must in the plaintiff, it is a departure from the 
be taken most strongly against the de-| plea. Hickman v. Walker, Willes, 273 


fendant. 


The defendant ought to have| Roberts vy. Mariott, 2 Saund. 188 ; Kinder v- 


made it appear that the husband parted | Paris, 2 H. Black. 561. 


with his interest in the note. It may be 


J. Henderson, contra.—The question 


assumed that it was merely delivered by | upon the fifth plea is, whether the circum- 
Forbes as agent of the husband, and was stance of the plaintiff being a married wo- 


returned by Forbes to the wife without 

consideration. Vash v. Nash, 2 Madd. 
133; Richards v. Richards, 2 B. & Adol. 

447, 452,454; 1 Rop. Husband and Wife, 

221; Purdue v. Jackson, 1 Russ. ; Honner 

v. Morton, 3 Russ. 65 ; Elwin v. Williams, 

12 Law Journ., N.S., C., 120. [Parreson, 
J.—The plea does not state that the note 
came to the wife after she was discovert ; 
“ afterwards” does not mean after the death 
of the husband.] It will be contended that 
if the note came to the wife after the death 
of the husband, she could not sue upon it as 
payee. _ But, suppose the consideration for 
the note was the work and labor of the 
wife as a laundress, could not she have 
sued upon the original cause of action if 
the note was dishonored? The original 
right of action is not merged until the note 
is paid ; it is only suspended until the note 
is due. Sayer v. Wagstaff, 5 Beav. 423. 
The plaintiff took the note as a feme sole, 
and her right to sue as such is admitted ; 
she has a right to treat the indorsement by 
her husband as a nullity. If the plea be 
construed as stating that the note came to 
her during coverture, she took it as agent 


to a plea in abatement. 


man at the time of the making of the note, 


and of the indorsement of it, renders it im- 
possible for the note to return to her as 
payee. The indorsee could never have a 
cause of action against the wife, upon her 
indorsement during her coverture. The 
note can return only to the person who, in 
construction of law could sue upon it jure 
proprio. Here it does not appear that the 
wife was the meritorious cause of action. 
In the cases in equity there was no ques- 
tion as to a chose in action. Mason v. 
Morgan, 2 Adol. & Ell. 30 Coles v. Davis, 
1 Camp. 485. The indorsement of the 
note by the husband is a reduction of it 
into possession ; it is not necessary to 
allege that any consideration was given ; 
for the presumption is, that a consideration 
was given upon the indorsement. But if 
no consideration was given, it would still 
be a reduction of the note into possession. 
The plaintiff might be invested with the 
rights of an indorsee ; but the attempt here 








is to illude the consequences of taking the 
note, subject to the legal and equitable in- 


_cidents of the indorsee ; Prestwick v. Mar- 


shall, 7 Bing. 565; Gaters v. Madeley, 6 
of her husband; and she might sue subject | Mee. & W. 423. The 


plea sufficiently 


Bendix vy. Wake- | shows that the intention on the part of the 


man, 12 Mee. & W. 97; 1 D. & L. 450.) husband to exercise his marital right was 


As to the rejoinder on the third plea, a 
plea of the Statute of Limitations admits 
the cause of action, but denies the remedy. 
Gale v. Capern, 1 Adol. & Ell. 102. The 
defendant, therefore, admits by that plea 
that the note was made payable to the 
plaintiff; and, therefore, she had a cause 
of action from the time when the note be- 
came due up to the time of bringing the 
action. The replication is good ; and the 
rejoinder repeats statements already made 
in the plea, and then goes on to say, that the 
plaintiff received the note from parties who 
were entitled to sue upon it. The question 
of whether there has been a reduction into 
possession, does not arise on this plea. If 
the rejoinder is intended to put forward, as 
a defence, that the note was satisfied when 
it came into the hands of the plaintiff, and 
that so there never was any cause of action 


|carried into effect. 


The word “ after- 
wards”? refers to the immediate antecedent 
—the death of the husband. The husband 
alone was liable upon the note. The re- 
joinder on the third is also good. The 
Statute of Limitations operates upon the 
debt, not upon the remedy. The rejoinder 
shows, by collateral circumstances, that 
the remedy is barred, and that the reasons 
stated by the pl untiff, in her replication, for 
taking the action out of the statute, do not 
apply. No departure is involved in show- 
ing that the exception relied on does not 
apply. A departure from a former plead- 
ing, is where another and different ground 
from that relied upon in such pleading is 
set up. The rejoinder does not contain a 
denial expressed or implied, of any alle- 
gation in the plea; it is consistent with 





| and sustains it, though it unavoidably dis- 
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closes some other defence. In Whitehead|tion from surviving to the plaintiff, his 


v. Walker, 9 Mee. & W. 506, which was | 


an action for not accepting a bill of ex- 
change—plea, that six years had elapsed 
since the refusal—it was held, that a fresh 
right of action does not accrue on non-pay- 
ment of the bill when due. The replica- 
tion is bad. It does not allege that the 
note was made to the plaintiff dum:sola, or 
that the husband assented to her taking it. 
Barlow v. Bishop, 1 East, 432. If so, the 
rejoinder shows that another person is en- 
titled, who would be barred by the statute. 
In Richards v. Richards, 2 B. & Adol. 447, 
it was impossible that any action could be 
brought in the lifetime of the husband, be- 
cause he was both payee and maker: if 
the holder of the note is barred, all those 
who claim under him are barred also. 

Ogle in reply.—Even in the case of a 
bond, the husband might sue alone upon 
the original consideration ; so that he would 
be barred by the statute, though his wife 
would not. 

Cur. ad vult, 


Lorp Denman, C. J., now delivered the 
judgment of the court.—The first count in 
the declaration is upon a promissory note, 
of which the defendant is maker, and the 
plaintiff payee. To this count, the third 
plea is the statute of limitations: to the 
same count, the fifth plea states in sub- 
stance, that the plaintiff, at the time of the 
making the said note, was the wife of the 
said J. Scarpellini; and that, while the 
plaintiff was so the wife of the said J. 
Scarpellini, he elected to take and have the 
said note in his marital right, and then 
caused the plaintiff to irdorse, and she, by 
his authority, did then indorse the said note ; 
and the said J. Scarpellini then delivered 
the said note so indorsed by the said plain- 
tiff to one William Forbes; that, after- 
wards, and before the commencement of 
this suit, J. Scarpellini died, and afterwards, 
and before the commencement of this suit, 


the promissory note came into the posses- | 
sion of the plaintiff, by delivery from the | 


said William Forbes. ‘To this plea there 


is a special demurrer, several causes being 
assigned ; and the question thereby raised 
is, whether the plea contains any answer to 
the first count, and especially whether it 
be shewn with sufficient certainty that the 
note was reduced into possession by the 
husband, so as to prevent the cause of ac- 


} 








wife ; and, on this part of the case, we may 
consider it now to be clear, and, we may 
add, not disputed on argument, that a pro- 
missory note given to the wife during cov- 
erture is not a personal chattel which is 
vested absolutely in the husband. This, 
we think, is settled by Richards v. Richards, 
2 B.and Adol. 447, Gaters v. Madeley, 6 Mee. 
& W. 423 and the recent case in this court 
of Hart v. Stevens, 9 Jur. 225 and it fol- 
lows, as a consequence upon those decisions, 
that, in such case, upon the death of the 
husband, the remedy survives to the wife, 
unless, as the expression in this and many 
other cases is, the husband by some act 
has reduced the chose in action into pos- 
session. 

Although this, however, may be consid- 
ered no longer doubtful, what, in each case, 
shall amount to a reducing into possession, 
is a question of much greater nicety and 
difficulty. In all the cases referred to, an 
action brought by the husband is mentioned 
as an instance at least, if no more, of what 
constitutes a reduction into possession. 
And in Richards v. Richards, 2 B. & Adol. 


447, Lord Tenterden, C. J., quotes Co. 


Litt. 25 b., where, after noticing the effect 
of marriage upon chattels generally, it is 
said, “ But, if they be in action, as debts 
by obligation, contract, or otherwise, the 
husband shall not have them unless he and 
his wife recoverthem.” To the like effect, 
is the language of Lord Hardwicke in Gar- 
fort v. Bradley, 2 Ves. 675, where he 
observes, “* Choses in action, coming to the 
wife before or after marriage, survive to her 
with this distinction, that, as to those which 
come during coverture, the husband may 
for them bring an action in his own name, 
and may disagree to the interest in the 
wife ; and the recovery in his own name is 
equal to a reduction into possession.”? In 
like manner Lord Kenyon in Milner v. 
Milner, 3 T. R. 627, after noticing the effect 
of marriage upon chattels generally, re- 
marks, ‘* When a chose in action of a wife 
is to be reduced into possession, and it is 
necessary to bring an action for that pur- 
pose,”—he does not, indeed, say bringing 
an action is the only method,—* it must be 
brought in the name of husband and wife.” 
And in the recent case of Hart v. Stevens, 
to a question from the court as to what is 
reducing a note into possession, the answer 
is, “ receiving the money due, or bringing 
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an action upon it ;” no third case wassug- 
gested. This, at least, then, is certain, 
that something precise and specific should 
be stated, from which the Court may rea- 
sonably infer that disagreement of interest 
in the wife, mentioned by Lord Hardwicke, 
as an extinguishment of her rights. No 
case in its circumstances the same was 
cited; and that, perhaps, hardly can be 
expected. It remains for us, therefore, to 
decide upon the language of the plea itself. 
Now, the allegation that the husband elect- 
ed totake and have the said note in his 
marital right must be considered rather as 
the legal conclusion from the facts stated, 
than as an averment sufficient in itself. If 
not, as it is really an allegation of matters of 
fact, the plea may be open, as was contended 
for by the counsel, to the objection of dupli- 
city. Passing this, however, and supposing 
the indorsement in the plaintiff’s name by 
the husband’s authority, according to Coles 
v. Davis, 1 Camp. 485, to be equivalent to 
the husband’s indorsement, what does the 
statement of the delivery by him to Forbes 
necessarily import? Are we to infer, in 
the absence of any statement to that effect, 
(such statement is to be found in the re- 
joinder hereafter to be considered) that it 
was delivered for a valuable consideration, 
at the time given, or to satisfy a debt before 
due from the husband to Forbes; or, in 
short, that it implies a delivery inconsistent 
with the rights of the wife. We think 
that this ought not to have been left in un- 
certainty, and that the plea which rests the 
defence on this point of reduction into pos- 
session by the husband is defective. If, 
however, it can be said, that although no 
value appears for the delivery to Forbes, 
yet the statement is of a gift to him, and 
that that would equally amount to the hus- 
band’s disagreement to the interest in the 
wife, it is left equally open to inference 
that Forbes may have given the note to the 
plaintiff before the commencement of the 
suit, and in this respect the plea contains 
no answer to the action. 

The second question arises upon’the plea 
of the statute of limitations, the replication 
and the rejoinder thereto. The replication 
states, that, when the cause of action, in the 
first count mentioned, on the promissory note 
accrued to the plaintiff,she was a feme covert, 
and the wife of the said J. Scarpellini, and 
so remained until his death, when, by rea- 
son thereof, she became discovert; and it is 





then averred that the action was commenced 
within six years next after the death of her 
said husband. It is clear, then, that the 
replication contains a sufficient answer to 
the plea, and it remains only to be consid- 
ered whether the rejoinder is a sufficient 
answer to that replication. Now, the re- 
joinder states the coverture of the plaintiff 
at the time of making the said note as in 
the replication mentioned ; that the said 
note was payable to the order of Louisa 
Scarpellini, the plaintiff; that after the 
making of the note, and before it became 
payable, J. Scarpellini, the husband of the 
plaintiff, authorized her to indorse in her 
own name and deliver, and she did, by such 
authority, indorse and deliver the note to 
William Forbes for value by him paid; 
that, when the said note became due and 
payable, it was in the hands of Messrs. 
Glyn & Co., the holders and indorsees of 
the said note, and entitled to sue thereon, 
and who then presented the note for pay- 
ment, and the note came into the possession 
of the plaintiff from the said Messrs. Glyn & 
Co. by delivery, they being such holders 
and indorsees, and entitled to sue thereon. 
The first question is, what answer is in- 
tended to be set up to the replication. If 
the meaning be that the note came into the 
hands of the plaintiff due and satisfied, and 
that, therefore, she had no right of action 
thereon, the rejoinder is a departure from 
the plea; because the effect of the plea of 
the statute is to admit a right to sue upon 
the note, but to say that the plaintiff has 
lost her remedy by lapse of time. The 
case of Gale v. Capern, 1 Adol. & Ell. 
102, bears strongly upon this point. In that 
case the declaration was in assumpsit upon 
an award: plea, set off upon a promissory 
note, stating the making and indorsement 
of the note: replication, that the supposed 
debt, the cause of set-off upon the note, 
did not accrue within six years next before 
the commencement of the suit. The effect 
of that replication coming into considera- 
tion, on the question, whether any evidence 
was necessary in order to establish the plea 
of set-off on the part of the defendant, it 
was holden, that no proof was necessary, 
but that the making and indorsement of the 
note stood admitted upon that state of the 
pleadings. It is plain, therefore, if the facts 
disclosed in the rejoinder do really constitute 
any defence to the action, they should have 
been pleaded originally, and that they can- 
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not be brought forward after admission made 
by the plea of the statute in this stage of the 
case. If, on the other hand, the rejoinder 
be intended, as it professes, and ought to 
give an answer to the replication, it is, in 
this point of view, equally defective, inas- 
much as it contains no denial of the death 
of the plaintiff’s husband within six years 
of the commencement of the suit, the main 
fact on which the replication rests. Upon 
the whole, we are of opinion that our judg- 
ment must be for the plaintiff. 
Judgment for plaintiff. 





Woop v. Drxie.—28th June, 1845. 


ASSIGNMENT OF PROPERTY BY A DEBTOR TO 
HIS CREDITOR TO DEFEAT EXECUTION IS 
NOT FRAUDULENT. 

An agreement or assignment to transfer property 
from a debtor to his creditor is not fraudulent 
merely because there is an intention in both par- 
ties to defeat an execution at the suit of another 
creditor against the debtor. 


Trespass for breaking @nd entering the 
dwelling house of the plaintiff, and seizing 
and taking goods and chattels of the plain- 
tiff. Pleas, first, not guilty; secondly, 
that the dwelling house in the declaration 
mentioned was not the dwelling house of 
the plaintiff; thirdly, that the goods and 
chattels in the declaration mentioned were 
not the goods and chattels of the plaintiff; 
fourthly, as to the breaking and entering 
the dwelling house, justifying under a writ 
of fieri facias issued against him by one 
George Phillips, upon a judgment in an ac- 
tion of debt recovered against him by one 
Oliver Beckett, which writ was delivered 
to defendant as sheriff to be executed. 
Averment, that divers goods and chattels 
of the said George Phillips, liable to. be 
taken in execution by defendant as such 
sheriff,were in the said dwelling house. Ver- 
ification. Replication, taking issue upon the 
first three pleas; and, to the fourth plea, 
admitting the judgment and writ, de injuria 
absque residuo cause. At the trial before 
Coltman, J., at the summer assizes for Lei- 
cestershire, it appeared that the defendant 
was the late sheriff of Leicestershire ; that 
the plaintiff had dealings with George 
Phillips, and that. in October, 1843, there 
being an execution against Phillips for 
£2060, the plaintiff lent him £126 to pay 
it out. Phillips being unable to repay this 
sum and the debt previously owing, agreed 


| defeat the execution creditor. 





to sell to the plaintiff a public-house, and 
the furniture in it, at a valuation. The 
valuation was partly made on the 6th No- 
vember, and was completed on the 7th; on 
the 7th, the execution in question, at the 
suit of Beckett, came in. The amount of 
the valuation was £314 1s., which Beckett 
claimed. The goods were sold by the 
sheriff under an indemnity. The learned 
judge left to the jury two questions: first, 
whether there was any payment at all; 
secondly, supposing there was an actual 
genuine sale, and money passed, whether 
the agreement was entered into for the pur- 
pose on both sides of enabling the purchaser 
as well as the vendor to defeat the execution, 
which was known to be coming in ; and he 
directed them, that, if they found the affir- 
mative, the transaction was fraudulent and 
the agreement void. The jury found a 
general verdict for the defendant. 

Humfrey having obtained a rule nisi for 
a new trial, on the ground of misdirection. 

Whitehurst, Miller, and Mellor now 
shewed cause.—If a debtor dispose of his 
goods to a person who does not know of an 
execution about to come in, the transaction 
is lawful, but otherwise if he knew of the 
execution. The stat. 13 Eliz. c. 5, (made 
perpetual by stat. 29 Eliz. c. 57) requires, 
by sect. 6, that the party to whom the dis- 
position is made should not have notice of 
the covin. There must be a good consid- 
eration and a bona fide conveyance ; it can 
not be a bona fide conveyance if the par- 
ties had notice of an execution coming in. 
Twyne’s case, 3 Co. 80; Lord Mansfield in 
Cadogan v. Kennett, Cowp. 432; Dewey y. 
Beynton, 6 East 267; Hodgson v. Newman, 
cited in Holberd vy. Anderson, 5 T. R. 235; 
Martindale v. Booth, 3 B. & Adol. 498. It 
was a question for the jury whether there 
was fraud or not ; and they must have found 
a connivance between the two parties to 
In Holberd 
v. Anderson, 5 T. R. 235 and Pickstock v. 
Lyster, 3 M. & S. 371, Cadogan v. Kennett 
was not overruled, but distinguished. In 
both those cases the judges say there was 
no fraud, because the debtor was not bene- 
fited. Here the surplus, after payment of 
£126, was to be handed over to the debtor. 

Humfrey and K. Macaulay contra.—The 
only question which ought to have been 
submitted to the jury is, whether it was 
bone, fide intended by the parties to trans- 
fer the property from one to the other. A 
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debtor has a right to prefer one creditor to 
another, except in cases within the bank- 
rupt and insolvent acts ; and if he procures 
a person to buy goods for the purpose of 
handing over the money toa creditor, whom 
he has no other means of paying, it is no 
fraud. itches v. Evans,9 C. & P. 640. 
The fraudulent and feigned covenants con- 
templated by stat. 13 Eliz. c. 5, are not 
those the ebject of which is to prefer 
one creditor to another: the proviso in sec 
6 does not mean, provided the party has no 
knowledge of the intended preference. 
There are bona fides within Twyne’s case, 3 
Co. 80, where the transaction is not ac- 
companied by a trust between the parties. 
Lord Kenyon, in Holberd v. Anderson, 5 'T. 
R. 235; Maule, J.,in Marshall v. Lamb, 
5 Q. B. Rep. 119. 


Lorp Denman, C. J.—Upon questions 
which bring first principles into discussion, 
it is desirable that we should not pronounce 
our judgment without taking care as to the 
language we employ. But | think we are 
bound to say that the law was laid down 
incorrectly in this case; for we cannot 
read the direction without seeing that the 
judge laid it down, that, supposing the 
money was bona fide handed over, still the 
deed would be fraudulent, if merely in- 
tended to defeat the execution creditor. 
But it is quite clear that the motive to de- 
feat an execution, entering into the mind 
of a party making an agreement with the 
debtor, is not sufficient to make an agree- 
ment or assignment, in other respects com- 
plete, a fraudulent agreement or assignment. 
The case must, therefore, go to a new trial 
though there are many facts and circum- 
stances which may induce the jury to come 
to the same conclusion. 


Witutams, J.—It is impossible to mis- 
understand the conclusion of the direction 
of the learned judge. It embraces two 
cases: First, what is a colorable assign- 
ment when no money has passed, and there 
was no intention to dispose of the property 
in the goods, (that is where there is no 
transaction) is pointed out at the beginning 
of the summing up. Secondly, it then pro- 
ceeds to say, that, if the money was actually 
handed over from one party to the other, 
that is, that the transaction was not color- 
able, still, if they were of opinion that it 
was a fraudulent agreement, merely in- 








tended to defeat the execution, the trans- 
action could not be supported. Now, Iam 
clearly of opinion, in accordance with a 
long series of authorities, that the bare cir- 
cumstance of an assignment being intended 
to defeat a creditor who has gone more or 
less near to an execution, is not fraudulent. 


Coteripcr, J.—I am of the same opinion. 
The question of possession appears hardly 
to have been put to the jury at all. Inde- 
pendently of that, their attention was very 
much directed to the payment and reality 
of the transaction; and the learned judge 
says, that, given the payment, and given 
the reality of the transaction, still, if there 
was an intention to defeat an execution 
about to be put in, the agreement is bad. 
The learned judge, I think, carried the law 
further than can be justified. — Rule absolute. 


Patteson, J., was absent. 





Harris v. Reynotps.—22nd April, 1845. 
PLEADING—-DEMURRER. 


Declaration in assumpsit. Pleas: first not guilty ; 
second, And fora further plea, that, before the 
commencement of the suit, disputes had arisen 
whether the defendant was indebted to plaintifi 
in respect of the causes of action in the declara- 
tion; that plaintiff and defendant referred the 
matters in dispute to arbitrators whose award 
should be final, and that the said matters were 
still under the consideration of the arbitrators ; 
concluding with a verification :—Held that the 
second plea was a plea in bar, and as such, bad. 

Leave tu amend, on the ground that the award had 
been made since the plea, was refused. 


Assumpsit for goods sold and deliverd, 
work and labor, and on an account stated. 
The declaration was dated the 12th No- 
vember. Pleas, (dated the 23rd Novem- 
ber) first, non assumpsit to the whole de- 
claration ; second, And for a further plea 
in this behalf to the first and second counts 
of the declaration, that, after the making 
of the promises, and before the commence- 
ment of this suit, certain disputes, differ- 
ences and controversies had arisen, and 
were then pending, between plaintiff and 
defendant, as to whether or not defendant 
was indebted to plaintiff in any, and what, 
sum of money for and in respect of the 
causes of action in the first and second 
counts respectively mentioned ; and there- 
upon afierwards, to wit, on the day and 
year last aforesaid, for the purpose and with 
the intent of settling and finally disposing 





a a ES See 


Se 


== 


a TS 








THE NEW YORK LEGAL OBSERVER. 





In the Queen’s Bench. 





—Harris v. Reynolds. 





of and putting an end to the said disputes, | 
differences and controversies, they, the said | 
plaintiff and the said defendant, mutually and 
respectively submitted themselves to refer, 
“and did then refer the said matters in dis- 
pute to the award, order and arbitrament of 
certain persons, that is to say, one John Thom- 
as and one James F’iddian, and, in case they 
should not agree, then to the umpirage of one 
James Thompson. And the said plaintiff 
and defendant did then agree that the decis- 
ion or award of the said arbitrators or umpire 
should be final and binding upon the said 
plaintiff and defendant respectively, so that 
the said decision or award should be made or 
come to within a reasonable time in that be- 
half from the time of the making of the agree- 
ment as aforesaid.” (Averment of mutual 
promises to perform the award.) “And the 
defendant, in fact, further saith, that a reason- 
able time for the said arbitrators or umpire to 
make or come to the said decision or award 
hath not yet elapsed since the time of the 
making of the said agreement by the plaintiff 
and the defendant as aforesaid; nor have the 
said arbitrators or umpire, or either of them, 
made or come to a decision or award upon, 
of or concerning the said matters so in dis- 
pute between the said plaintiff and the defend- 
ant, as in the introductory part of this plea 
mentioned, but, on the contrary therecf, the 
said matters in dispute, so referred by plain- 
tiff and defzndant as aforesaid, now still are, 
and remain and continue, under the conside- 
ration, investigation, examination and judg- 
ment of the said arbitrators, who, afterwards 
and before the commencement of this suit, to 
wit, on the day and in the year aforesaid, took 
upon themselves the burthen of the said erbi- 
tration.” Verification. Demurrer, and join- 
der therein. 


Peacock, in support of the demurrer.—The 
plea merely states that the arbitrators had en- 
tered into an examination of the matters in 
dispute, without shewing any decision of them. 
It is more than an agreement. The allega- 
tion of mutuel promises is an inference of law. 
[ Wightman, J.—Suppose we hold the plea 
bad, and the arbitrators go on to make their 
award and find that there is no debt?] The 
award might be used for the purpose of stay- 
ing execution upon the judgment; or, in the 
ease of an action being brought pending a 
reference, the court might, on motion, stay 


. Again, the breaking the agree- 


would be acause of action. But this is merely 
a private agreement, and revocable; it does 
not even contain a clause that it should be 
made a rule of court, and there is no power 
given in it to determine what shall be done 
between the parties. ‘The learned counsel 
cited Thompson v. Charnock, 8 T. R. 139; 
Allen v. Milner, 2 C.& J.47; Bayley v. 
Homan, 3 Bing. N. C. 915, 920, where, Tin- 
dal, J., says, “ 4 appears by a long train of 
authorities, commencing with that in Dyer 
356, that a plea of accord, to be a good plea, 
must shew an accord which is not executory 
at a future day, but which ought to be execu- 
ted before the action brought.” Good v. 
Cheesman, 2 B. & Ald. 328, 335, stands upon 
the same principle as a composition with cre- 
ditors, not because an agreement is a bar, but 
because it would be a fraud upon the other 
creditors, who have been induced by the rep- 
resentation to come into the agreement; the 
plea there, was by way of confession and 
avcidance. 


Butt, contra—It is not necessary to con- 
sider whether this amounts to accord and 
satisfaction, because it is not pleaded as such, 
it is only a temporary bar, and is like a plea 
of the pendency of another action, which is a 
plea in abatement. Allen v. Milner, 2 C. & 
J. 47, was a ease of accord and satisfaction 
pleaded as such, and with an averment that 
the money under the award was -not paid. 
This plea states something more than an agree- 
ment, and is within Aili v. Hollister, 1 Wils. 
129. The same principle applies here as 
where a second action is brought pending a 
prior one. | Patteson, J—That would be a 
plea in abatement.| No objection is made to 
the conclusion cf this plea; it could only be 
the ground of a special demurrer. Le Brett 
v. Papillon, 4 East. 543; Virian v. Jenkin, 
3 Adol. & Ell. 757. [Patteson, J—There 
cannot be a plea in abatement and a plea in 
bar to the same count.] The court cannot 
now look at those pleas which tender issues 
of fact, but only at this plea, to which there is 
ademurrer. | Patteson, J—This plea begins, 
“for a further plea.” There can but one 
plea in abatement.] ‘The pleas must be dis- 
posed of separately. In Gate v. The Bishop 
of Carlisle, cited in Watson on Awards, p. 8, 
which was declaration for work and hier 
plea, that the work was done under an agree- 
ment; by one of the clauses thereof, all dis- 
putes were to be determined by F. G. It 





ment, and not submitting to the reference, 





was averred, that, after the cause of the action 
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and disputes had arisen, F’. G, was called upon | Lorp Denman, C. J.—I do not like amend- 
and required by both parties to proceed under ments after jadgment has been given. The 
the agreement, and.that he made his award. fact which you mention is ground for another 
The court held the plea good, on the ground and different application. 

that both parties had called on the arbitrator | 
to proceed. | Patteson, J.—It may have been | 
there that the award directed something to be | 
done, the which would make a difference.] | 
If the award was made, the case would not be | 











Warm » Gatn—May 5th, 1845. 





altered, because there % ‘no satisfaction with- 
out payment. 


Peacock, i reply.—A plea in «abatement 
must be pleaded within four days. The Reg. 
Gen., H. 'f., 4 Will. 4, which says, that, in a 
plea, it shall not be necessary to use the cenr- 
tencement “actionem non,” has reference 
only toe plea in bar; it does net dispense 
with the necessity of giving a proper com+ 
mencerzent to a pleain abatement. [If there 
is no cemmencement, there is nothing to 
shew whether the plea is in bar or in abate- 
ment. ‘This plea, therefore, must be taken ‘to 
be a plea in bar, and the plaintiff is entitled 
to judgment, unless i is-a geod plea in bar. 
What was said in Kill v. Hollister, 1 Wils. 
129, was only a dictu:n on motion for a new 
trial. Le Brett v. Papillon, 4 East 543, and 
Vivian v. Jenkin, 3 Adol. & Eth 741, were 
before the new rules. QOn general demurrer, 
every objection may be taken to a plea in 
abatement. [Patteson, J.—tIs there any in- 
stance of such a plea being pleaded in abate- 


ment? In @ late ease the court rejected the | 


idea of a temporary bar.} 


Lorv Denstan, C. J.—This plea is clearly 
intended to be a plea in bar; but, in fact, it 
is a plea in abatement. As a plea in bar, it 
is clearly bad. 


Parreson, J. We are not entitled to treat 
this as a plea in abatement. The rule of the 
court does not apply to pleas in abatement. 
This is, on the face of it, a plea in bar; also, 
it was not pleaded within the time prescribed 
for a plea in abatement. Everything, there- 
fore, shews that it is a plea in bar; and it is 
conceded, that, as a plea in bar, it is bad. 


Witurams and Wicurman, J. J., concur- 
red.— Judgment for plaintiff. 


Butt applied for leave to amend, or to plead 
in bar to the further maintenance of the suit, 


that the eward hed been made. 


| . 
| EVIDENCE—“PERSONAL LIABILITY OF EXECUTOR. 


Tn an action, as executor, for money had and reeeived, 
‘the plaintiff proved a notice to produce the probate 
of the will of J. G., of which the defendant was 
executor, and under which the plaintiff’s testatrix 
claimed the money which was the subject of the 
action, and also put in a judge’s order to admit an 
office copy of the will, The will not being 
duved, the plaintiff tendered in evidence an oficial 
copy thereoi, purporting to be signed by the regis- 
ter of the ecclesiastical court, anne to which 
was a document purporting to be a copy of the 
act of the ecclesiastical court:— HE», that this 
being a copy of an official act, was admissible ‘as 
secondary evidence against the defendant. 

Where an executor receives money to the use of an- 
other, he is personally liable, and may be person 
ally sued. 


Tuts was an action of debt, for money had 
and received by the defendant to the use of 
the plaintiff, as executor of Elizabeth Gale, 
after her death, and on an account stated be- 
| tween the defendant and the plaintiff as such 
executor. Plea, never indebted. At the 
trial, before the under-sheriff of the coun 
of Wilts, there was a verdict for the plainti 
for 31. 3s. It appeared that the action was 
brought to recover a sum of 85/, 1s. 10d., be- 
ing the interest due upon two sums of 105i. 
and 95/., the interest on which had been given 
by John Gale, who died in 1813, to his wife, 
Elizabeth Gale, the plaintiff’s testatrix. The 
defendant, together with his brother, John 
Gale, was executor of the will of John Gale, 
deceased; and the evidence was, that the 
above money had been paid to them as such 
executors. In order to prove the will of John 
Gale, deceased, the other executor was celled, 
and stated that he had not the probate, but 
that it was in the possession of his brother, 
the defendant. A notice to produce the pro- 
bate was then put in, and also a judge’s order 
to admit the documents specified therein. 
The office copy of the will of John Gale was 
then put in, at the end of which was the fol- 
lowing certificate :— 


“Taken from the original, and examined 
therewith.  Firz McDonato, Register.” 
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This will was proved at Marlborough, on 
the 19th April, 1813, before the Rev. B. Bu- 
cherfield, clerk M. A., lawful surrogate of the 
reverend and worshipful the archdeacon of the 
archdeaconry of Wilts, and by him adminis- 
tration of all and singular the goods and chat- 
tels of the said deceased, was committed unto 
George Gale and John Gale, the joint execu- 
tors thereof, (being first duly sworn of the 
truth of the said will, and faithfully to perform 
the same, and to the deceased’s debts and leg- 
acies, as far forth as his goods and chattels will 
thereunto extend and the law binds, and to 
exhibit a true and perfect inventory of the 
goods, chattels and credits of the deceased, 
and to yield a just and true account when 
lawfully required,) saving the right of all per- 
sons. Evwarp Bain Register.” 


The reception of this evidence was objected 
to on behalf of the defendant, but the under- 


sheriff received it in evidence, reserving leave | P 


to the defendant to move to enter a nonsuit. 
The defendant's agent further objected, that, 
as it was proved that the defendant had re- 
ceived the money in the character of executor, 
he ought to have been so described in the 
record. The under-sheriff having reserved 
leave to enter a nonsuit on both of these 
points, 


Whitehurst obtained a rule to set aside the 
verdict for the plaintiff and to enter a nonsuit, 
citing Jones v. Tanner, 7 B. & C. 542. 


Butt now shewed cause.—The official copy 
of the will was, it is submitted, good second- 
, if not original evidence, and was admis- 
sible after proof of the notice to produce the 
probate which was in the hands of the execu- 
tors and withheld. [Coleridge, J—Am I 
correct in supposing the act book was not 
uced? What was produced appears to 

ve been only a cop the act book.] Ac- 
cording to the decided cases, the act book 
itself is never produced, but am official copy 
of it is made, and this is admitted under the 
judge’s order. In Gorton v. Dyson, 3 Moore 
558; S. C.1 B. & B. 219, a document under 
the seal of the ecclesiastical court, and pro- 
duced by their officer, was admitted as secon- 
dary evidence; and in Doe d. Bassett v. 
Mew ; Doe d. Edwards v. Gunning, 7 Adol. 
& Ell. 240, it was held, that it is sufficient, to 
prove the title of a lessor of the plaintiff in 
ejectment claiming an execution, to produce 
minutes of the proof of the will and sealing 
“of probate endorsed on the will” by the sur- 


|rogate and register of the ecclesiastical court. 
As io the second objection, the defendant is 
personally liable. [Coleridge, J—Suppose 
a deed executed in. two pa can you give 
‘evidence of a copy?| It is submitted you 
| could, if there were two originals. 


Whitehurst, in support‘of the rule-—The 
copy put in was not, it is submitted, evidence. 
This was a question concerning land, and it 
was not sufticient to prove the plaintiff was 
acting as executor, but it must be yo 
through the will; and, in case of realty, he 
would have been obliged to produce the ori- 
ginal will, and prove it by the attesting wit- 
nesses. In a case of personalty, he was bound 
to prove the judgment in the ecclesiastical 
court in granting probate. ‘There was no 
other record of the probate than that endorsed 
on the will itself, in Doe d. Edwards v. Gun- 
ning and Doe d. Bassett v. Mew ; but if the 
ractice be to enter the judgment in a book, 
that book itself ought to have been produced. 
As to the admission, they are only in the 
same position as if an examined copy of the 
‘will were produced. All that is admitted is, 
that this is a true copy of the will, but that 
does not dispense with proof being given of 
the formal judgment upon the will. The 
probate itself is a mere exemplification or copy 
of the will. Giving notice to produce it does 
not give the plaintiff a right to e a% secon- 
dary evidence a document which is merely a 
copy of the act of the court. [ Coleridge, J.— 
Surely the probate is original evidence. | 
think this must be taken to be a true copy 
of the will.| It is but the copy of an office 
copy- ‘The admission is may a copy of 
the office copy, and an office ¢ is no evi- 
dence at all. | Coleridge, J—~They sue as 
executors.| As defendant is executor under 
the will, it is necessary to show that probate 
was granted; and as he is sued fora legeey> 
it was, therefore, incumbent ow him to shew, 
on the face of the pleadings, that he was ex- 
ecutor. It is m that character alone there is 
a right of action against him. Williams on 
Executors 1520; Com. Dig. “ Pleader,” Q. 


B. 2. 
Cur. ad. vult. 


Cotzriver, J., now delivered judgment.— 
This was an action for money had and re- 
ceived by the defendant to the use of the 
plaintiff, as executor of one Elizabeth Gale ; 
and the plea was, never indebted. It was 
incumbent on the plaintiff to shew the right 





of the testatrix, under whom he claimed, to 
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the money, the subject matter of this action. 
With a view to do this, he proved a notice to 

roduce the probate of the will of John Gale, 
bir husband, from whom Elizabeth Gale be- 
came entitled to the money, and also put in a 
judge’s order to admit an office copy ot’ the 
will. The plaintiff also tendered in evidence 
a copy; and at the bottom of it there is what 
purports to be the signature of the register, 
and a copy of the act of the ecclesiastical 


court. lt wes objected, that this was not |: 


admissible as evidence of the contents of the 
will, but it was received, subject to the opin- 
ion of this court; and after a mature consid- 
eration, f think it was rightly received in 
evidence. No objection can be taken to the 
signature of the register which appears on the 
document. The plaintiff was bound to show 
that he was entitled under a will which had 
been duly proved; and against the defendant 
the admission under the judge’s order must 


' be taken to be conclusive, as he is executor, 


and withholds the probate, and against whom 
secondary evidence was not admissible until 
all primary evidence was exhausted; and the 
act book itself ought to have been produced, 
and not merely a copy of it. But this is a 
copy of a public document, and, in general, 
the copy of an official act is good evidence. 
I do not rely upon the case of Gorton v. Dy- 
son, which has not been cited, for it is not 
clearly reported. There, notice was given to 
the defendants, as executors, to produce the 
probate of their tesiator’s will at the trial, 
which they refused; and it was held, that a 
document purporting to be the original will, 
and produced by the officer of the ecclesiasti- 
cal court, under the seal of the court, was 
good secondary evidence. It does not appear, 
there, how the plaintiff had entitled himself to 
produce moe on evidence, unless there is a 
general presumption that an executor has 
possession of the probate of the will under 
which he claims; and I do not know that 
such presumption may not exist. Here the 
we a is shewn to be in the possession of the 

efendant; and it seems to me, that the plain- 
tiff, by giving notice to the defendant, the 
executor, to produce the probate, has entitled 
himself to give secondary evidence of the 
will. As to the second point, that the de- 
fendant ought to have been sued as executor, 
it is admitted that the question, whether an 
action at law will lie for a legacy, cannot be 
raised ; and that being out of consideration, 
it is clear that an executor, receiving money 


to the use of another, is personally liable, a 





position for which, Ashby v. Ashby, 7 B. & C, 
444, is a decisive authority. 
Rule discharged. 


In the Exchequer. 


Before the Right Honorable SIR FREDERICK 
POLLOCK, C. B., and the rest of the Barons. 





Norman v. Puitties.—7th, 9th and 11th 
June, 1845. 


STATUTE OF FRAUDS——ACCEPTANCE OF GOODS. 


A. made a verbal contract with B. for the sale of 
timber to an amount exceeding 10/7, and desired 
him to send it to the station or railway, which had 
on previous occasions conveyed timber from B. to 
A., and also to pay the cartage to the station. ‘This 
was accordingly done; but, on the timber arriving 
at its destination, A. refused to receive it, as not 
being according to quality, but did not communi- 
cate this repudiation to b.:—HEL LD, first, that this 
was no reasonable evidence of an acceptance of the 
timber, within the 17th section of the statute of 
frauds, (29 Car. 2 c. 3.) 

Secondly, that B. could not recover the cartage, al- 
though under 102. 


Assumpsit to recover the price of timber, sold 
and delivered, together with 1/. 5s. for cart- 
age. Plea, nonassumpsit. The plaintiff, 
who is a timber-dealer in the metropolis, had 
had several dealings with the defendant, resi- 
dent at Wallingford, and been in the habit 
of forwarding timber to him by the Great 
Western railway. On the occasion in ques- 
tion, the defendant verbally desired that cer- 
tain timber might be sent to him in that way, 
and that the plaintiff would pay the corte 
for him from the plaintiff’s yard to the 

way station. This was accordingly done; 
but on the timber arriving at ingford, 
the defendant refused to receive it, as not be- 
ing of the quality ordered. An invoice was, 
however, sent, which he kept, and did not 
communicate to the plaintiff his repudiation 
of the timber, which was taken back to the 
railway station, where it remained for several 
months. On this state of facts it was objected 
by the defendant’s counsel, that, as there was 
no note in writing of the contract between 
the parties, so neither was there any accept- 
ance of the timber by the defendant to sati 
the 17th section of the statute of frauds, 
Pollock, C. B., by whom the cause was tried, 
inclined to this opinion; but a verdict was 
taken for the plaintiff, with leave reserved to 
the defendant to move to enter a nonsuit on 


the point. 
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A rule having been granted, | contract not enforeible under the statute of 

Keating and Dowdesweil shewed cause— | frauds. Where an agreement for the sale of 
First, as. to the timber, the acceptance of the | land, or for an annuity, is avoided, money 

oods is a question of fact to be determined by | paid under it may be recovered. back. 

the jury; Dodsley v. Variey, 12 Adol. & Ell.|. Falfourd,. Serg’t, and Gray,in support of 
632; Phillips v. Brigtoili, 2 B.& C.511; Edan | the rule-—In Bushel v. Wheeler, a period of 
v. Dudfield, 1 Q. B. 303: Blenkinsop v. Clay- | several months had elapsed before the pur- 
ton, 7 ‘Taunt. 597; and although there may be chaser expressed his refusal; an acceptance 
an‘acceptance without delivery, Boulter v. Ar-| previous to that refusal might, therefore, fairly 
nott, 1 C. & M., yet a delivery acquiesced in,| have been presumed. On the second point 
or not objected’ to within a reasonable time,| they were stopped by the court; Alderson, B., 
has always been deemed equivalent to an ac- | observing, that the agreement fo was. 
ceptance, or,.at least, evidence of it: Coleman | part of the contract for the price of the goods, 


38: 








v. Gibson, 1 M. & Rob. 168. 


Neither is it) 


for which the defzndant could only be hable 


necessary that the delivery be to the party if he were liable for them. 


himself; it is sufficient if it be to a carrier 
designated by him, Dawes v. Peck, 8 T.R. 
330, or one whom he is in the habit of em- 
ploying when dealing with the sclier of the 
s: Hart v. Satley, 3 Camp. 528.— 
Alderson, B—In Johnson v. Dodgson, 2 
ee. & W. 653, my brother Parke says, 
«The old eases, in which it is said that a re- 
ceiving by a carrier was suflicient evidence 
of an acceptance, were overruled by Howe v. 
Palmer, 3 B. & A. 321, and Hanson v. Ar- 
mitage, 5 B. & A. 557.”} The recent case 
of Bushel v. Wheeler, 8 Jur. 532, is quite in 
point. ‘There a party gave a verbal order to: 
send goods by a particular carrier, which were 
sent accordingly, and afterwards an invoice, 
which was never returned. On the arrival 
of the goods at the end of the carrier's jour- 
ney, they were put into his w-rehouse, and 
the purchaser made acquainted with that fact, 
who let them remain there for seven months, 
and, at the end of that time, told the ware- 
houseman that he did not intend to take 
them, on which they were taken back to the 
vendor. After an argument, in which al- 
most all the cases on the subject were re- 
ferred to, the court of Queen’s Bench held, 
that there was evidence to go to the jury 
of an acceptance. In the course of the argu- 
ment, Coleridge, J., remarks, “in this case, 
if the carrier and his warehouseman were the 
agents of the vendee, the saying by the ven- 
dee to either of them that he would not take 
the goods, was no more than saying it to him- 
self;” and he puts his judgment on the ground, 
that where goods are delivered to a vendee, 
he ought to inspect them within a reasonable 
time, to see if they are of good quality, and 
according to order. Secondly, the contract 
for the cartage was altogether distinct from 
that for the timber, and being for a sum under 
10/., is recoverable, even supposing the other 





Pottocx, C. B—We are all of opinion, 
that, although, after the decision in Bushel v. 
Wieeler, which has been referred to, it may 
be rightly said, that there was some scintilla 
of evidence of an acceptance to go to the jury 
in this cese,—for we cannot, in point of law, 
distinguish for this purpose between a delay 
of seven minutes and one of seven months,— 
we think, at the same time, that there was ne 
evidence on which the jury ought to have 
found an acceptance. ‘The matter, therefore, 
stands thus :—the case resting on the facts as 
proved, the court sees which way the jury 
ouglit to have found; and, as we have no 
doubt whatever that they ought to have found 
for the defendant, this rule must be made eb- 


solute. 


Axverson, B.—I am of the same opinion. 
There was no reasonable evidence of the uaec- 
ceptance of these goods, and, but for the case 
of Bushel v. Wheeler, 1 should have said that 
there was no evidence at all. I think, after 
having given the matter much consideration, 
that the true rule on this subject is thet which 
has been stated in some other cases, that “ac- 
ceptance and delivery,” under the statute of 
frauds, means such an acceptance as precludes 
the purchaser from objecting to the quality 
of the goods; as, for instance, the purchaser's 
keeping the goods and not sending them back, 
or using them, &c. That is, however, when 
the goods have got into the possession of the 
party himself; so that he has the opportunity 
of examining them, and an acquiescence may 
reasonably be inferred from his not returning 
them in a reasonable time, and objecting to 
their quality. So if you shew that they were 
delivered to a general agent of his, or an agent 
authorized by him to inspect the quality. But 
I do not see how that applies te the dettvety 
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of goods to a carrier, who is only agent for 
the purpose of carrying, and wich the pur- 
chaser refuses to take the moment he sees 
them. If the carrier is not an agent cf the 

urchaser to keep them in the first instance, 
Pao not see how he can be rendered so by 
lapse of time; “Quod ab initio non valet, 
tractu temporis non convalescit.” ‘The case 
of Bushel v. Wheeler is, however, at variance 
with this doctrine, and I cannot distinguish 
between it and the present case so as to say 
that there was here no evidence of an accept- 
ance to go tothe jury. I am, however, clearly 
of opinion, that any verdict found on this 
evidence ought to be set aside, as being 
against evidence, and, consequently, that this 
rule ought to be made absolute. 


Rotre, B.—The only reason that induces 
me to say that there was any evidence in this 
case to go to the jury, is the decision of the 
Queen’s Bench in Bushel vy. Wheeler, that, 
where goods are sent by a carrier, and no 
communication is received from the vendce 
that he repudiates them, it is some evidence 
that he has accepted them, although he never 
took them from the carrier. If that be so, it 
is impossible for us to say, in this case, that 
there wes not some evidence for the jury, 
although the proper conclusion to draw from 
the evidence is that there was no acceptance. 


Piatr, B.—Surely, it would be most 
strange to say that there has been an accept- 
ance by a party, when there has keen no 
adoption by him. The carrier is merely cn 
agent to convey the goods, not to exercise a 
judgment as to their quantity or quality. 

Rule absolute. 


Cretun v. Catvert—Cretun v. Broox.— 
April 24th, 1845. 


PLEADING——EVIDENCE. 


A joint-stock bankinz company was established in 
1836, by a deed, which provided, that the business 
of the company.should be carried on at D., and such 
other places as might afterwards be chosen with 
the consent of all the directors. In 1839 a branch 
bank was established at C., which continued until 
1842, when an action was brought against one of 
the shareholders, who executed the deed of 1836. to 
recover a sum of money deposited at it:—H&LpD, 
that it might be presumed, either that the branch 
bank had been established in compliance with the 
provisions of the deed, or that the defendant knew 
of and was a consenting party to carrying on busi- 
ness at it—Per Pollock, C. B., and Platt, B. du- 
bitunte Rolfe, B. 





In an action of assumpsit, the defendant pleaded. in 
abatement the nonjoinder of thirteen persons as co- 
contractors, but, at the tric], pave no evidence in 
support of his plea. ‘The plaintiff then proved by 
a witncss that the money in question had been de- 
posited in a certain joint-stock bank, and that two 
persons net named in the plea were partners in the 
company. The defendaut’s counscl then ciess- 
examined the witness, who, on his cress-examina- 
tion, said that the thirteen persons named in the 
pla were also partners:—Hrxp, that the jury 
were rightly directed, that, taking the plce and 
evidence together, there was procf of the defend- 
ant’s lability—Per Poltock, C. B., and Platt, B.; 
dissenticnte Koilfc, B. ; 

Quere, whether parties who have executed.a deed 
consiiwuting a joini-stock banking company, to 
carry cn business at a particular place, there! 
empower the directors of the company to establi 
branch banks in another place ? 


Turse were actions of assumpsit against dif- 
ferent shareholders of tke Isle cf Man Joint- 
stock Bank, to recover two several sums of 
money deposited Ly the pleintiff in thet bank; 
in each cf which the defendant pleaded in 
abatement the nonjoincer of thirteen other 
persons es co-contractors; cn which issue 
was joined. Both ceuscs stcexcing for trial, 
that of Crellin v. Brook was taken first, 
when the defendant, not having proved. his 
plea, the plaintiff put in evidence the deed 
constituting the Isle of Maen Joint-steck 
Banking Company, which kere date in 1836, 
and was executed by the dcfondant and man 
oihers. By the 27th article of that deed it 
was provided, that the business of the com- 
pany should be carried on.at Douglass, inthe 
Isle of Man, and other places to be deter- 
mined according to certcin rules provided in 
article 31, one cf which wes, that the places 
chesen were to have the ccnsent of the 
directors. In 1839 a branch bank was open- 
ed at Castletcwn, in the Isle of Man, which 
continued until 1843, when tke bank stopped 
payment; and ct this branch bank it was i 
the plaintiff had, in 1842, depesited a sum of 
400/., to reeover which, minus a small portion 
which she afterwards drew out, the present 
action was brought. The defendant was de- 
scribed as of Huddersfield, Lut there was no 
evidence to shew where he lived. On this 
state of facts, the jury having, under the di- 
rection of Pollock, C. B., found a verdict for 
the plaintiff, a rule wes cbteined for a new 
trial on the ground of misdirection, there. be- 
ing no evidence of the defendant being a 
partner in the bank at Castletown. 
Crellin v. Calvert next came on, when the 
laintiff began by calling the manager of the 
Tele of Man bank, who proved the deposit in 
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that bank, by the plaintiff, of the 676/., for 
which the action was brought; and that two 

ms not named in the plea, were partners 
in the company. ‘The defendant's counsel 
cross-examined this witness as to the particu- 
lars of the plaintiff’s account, whose pass-book 
up to the 31st December, 1842, was also put 
in, and asked whether the thirteen other per- 
sons mentioned in the plea, were not also 
partners in the company, to which the wit- 
ness replied in the affirmative. On this evi- 


dence, Pollock, C. B., directed the jury. to | 


find for the plaintiff, and the jury having 
found accordingly, a rule was granted to set 
aside this verdict also. After cause had been 
shewn, the barons, differing in opinion, pro- 
ceeded to deliver judgment separately. 


Pottock, C. B.—I am of opinion that the 
rule in both these cases ought to be discharged. 
In the first of them, namely, that of Creilin 
v. Calvert, I consider the single question to 
be, whether there was any evidence to go to 
the jury that the defendant was a partner in 
the Isle of Man Joint-stock Bank. It is ad- 
mitted by the defendant’s counsel, that, if the 
snd had given no evidence—if the de- 
endant had proceeded to make out his plea 
in abatement, and called witnesses to prove 
that thirteen persons were partners in the 
bank in question, and that the plaintiff had 
cross-examined those witnesses, with the view 
of proving, and had thus proved, that there 
were two other persons, also partners, it would 
be conclusive between the parties, that the 

lea in abatement related to the Isle of Man 
Sait ctoek Bank, of which the defendant had 
thus admitted he was one of the partners— 
otherwise all the proof would be idle and nu- 
gatory, for the calling a witness to prove that 
they were partners, in order to support his 
plea in abatement, must be taken as admitting 
that he is a partner. In the present case, in- 
stead of that course, the plaintiff began by 
negativing the plea in abatement, and shew- 
ing that two other persons were also partners 
in that bank; and the reason of that course 
now becomes intelligible. It appears that the 
other case of Creilin v. Brook had been tried 
first, and the parties to Crellin v. Calvert 
well knew what they were going to try, and, 
therefore, the plaintiff at once entered on his 
disproof of the defendant’s plea in abatement. 
No doubt, if the defendant had taken no step 
any way whatever, if he had put no question, 
if he had been so cautious and wary as to say, 
“I will not interfere until my turn comes to 





object,” the case might be different, for we 
cannot involve these two causes together, to 
assist us in the decision of either, although 
we may resort to one to explain the course 
adopted in the other. But the defendant 
cross-examined the plaintiff’s witness as to 
the account which he came to prove, and 
which was given in evidence, adopting that 
‘as the account between the parties: he cross- 
|examined him as to the existence of the thir- 
_teen persons named in the plea as being pert- 
ners in that bank; and it appears to me, that 
that produces precisely the same effect as if 
the defendant had called a witness to prove 
those matters which the plaintiff called wit- 
nesses to disprove. I think it was properly 
admitted by the defendant’s counsel, that, if 
that course had been taken by the defendant 
at the trial, it would have part: ee: him; hut 
I think he is as much concluded by his cross- 
examination which took place. It is impos- 
sible not to advert to it as matter of explana- 
tion, with reference to what the parties were 
about to prove and the pleadings on the re- 
cord. I therefore think that there was evi- 
dence to go to the jury that the defendant 
was liable, and consequently, that the rule in 
this case ought to be discharged. ‘Then, as 
to the other case of Creliin v. Brook, it ap- 
pears to me, that the rule in it also should be 
discharged for the reasons which I shall give, 
and, in so doing shall confine myself’ strictly 
to the facts of the case as proved in evidence. 
There was a plea in abatement of nonjoinder ; 
and, in order to prove the defendant’s liability, 
a deed was put in, which had been executed 
by him in 1836, long before the transaction 
in question. It was argued, that he was not 
shewn to be a partner. in this bank at the 
time in question: but, I think, if he was a 
partner in 1836, that partnership must be 
—— to continue, unless it is shewn to 
ave been dissolved; and consequently, this 
partnership must be taken to have existed 
down to 1842, when the money was deposited 
at the bank at Castletown, and also to the 
time when this action was brought. Then, 
however, it is seid that the directors of the Isle 
of Man bank had no power to establish a 
branch bank, or carry on their business else- 
where than at Douglass: but I do not know 
why that should be disputed: had not they 
power to transfer their business from Doug- 
lass to Castletown, and if so, why not that of 
transferring a portion of it? Ido not know 
why, in modern times, when we are familiar 
with such branch banks, we should come to 
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such a conclusion. London bankers, it is 
true, rarely have branch banks, but people in 
country parts are very familiar with such es- 
tablishments: there are also many connected 


‘with the Bank of England; and | am not at 


all prepared to say, that, without any clause 
in their deed for the purpose, these directors 
might not have established one. But then, it 
is seid, the plaintiff put in evidence the deed 
establishing the company, and it gives the 
directors no power to establish a branch bank 
at Castletown, or anywhere else, unless by the 
unanimous concurrence of them all. The 
verdict may however, be sustained against 
the defendant Brook notwithstanding this, for 
as against him, it may well be presumed that 
the conditions of the deed were complied 
with before the Castletown branch was open- 
ed. That took place in 1839; he was part- 
ner in the Isle of Man bank then, and also at 
the time when the deposit was made at the 
Castletown branch in 1842. That branch 
had then been open for nearly four years, and 
that, I think, was evidence to go to the jury 
that the defendant knew the fact ; and, if he 
did, and made no objection, it appears to me, 
that as against him, it may be presumed, 
either that the conditions of the deed had 
been complied with, or, if the concern was 
carried on without a compliance with those 
conditions, that he knew of it, and was a 
party to it. If, therefore, the business of the 
sle of Man bank was carried on at Castle- 
town as well as at Douglass, all persons con- 
nected with it and consenting to this mode 
of’ proceeding, are responsible for the transac- 
tions of the bank at both places. I think, 
therefore, that in this case also the rule ought 
to he discharged. 


Rotrr, B.—In the case of Crellin v. Cal- 
vert, I differ from my lord chief baron and 
my brother Platt, and proceed to state the 
grounds on which I do so. It is an action of 
assumpsit to recover back money deposited, 
to which the defendant has are in abate- 
ment, that, if liable at all, he was jointly liable 
with thirteen other persons; in answer to 
which the replication says, that the promises 
in the declaration mentioned were not made 
by the defendant jointly with those other per- 
sons. There being no other matter to be 
tried, I take it that the course to be followed 
on the trial was clear, and that the issue was 
on the defendant to shew that the contract 
was made by him with those thirteen other 
persons jointly ; whereas what was proved by 





the plaintiff led to a substantially different 
result, namely, that it was made with those 
thirteen and others. Now, it appears to me, 
that, under these circumstances, the plea in 
abatement was as it were, removed from the 
record, and that the same obligation with res- 
Bry to proof lay on the plaintiff as if there 
ad been no 2 at all; and taking that to 
be so, let us now look at the evidence. ‘The 
manager of the Isle of Man bank was called, 
who said that the plaintiff kept an account 
with the bank, and had credit there for 6761. 
Now, undouttedly, the partners in the Isle 
of Man bank are hable to her for that amount; 
but that does not at all affect the defendant, 
who says, “My promise to the plaintifi was 
made with others to the number of thirteen.” 
It is then proved that those thirteen persons 
were partners in the bank ; but how does that 
shew that the defendant was a partner in it? 
He admits that he was liable with thirteen 
others, and, if those thirteen others were in 
the Isle of Man bank, it does not follow that 
he was liable with them and the others who 
constituted that partnership. Suppose the 
defendant had pleaded that the promises were 
made by him jointly with A., and on the trial 
(he not bere any evidence) the plaintiff were 
to prove that A. and 150 others made the 
promises, the defendant might say, What has 
that to do with me? How can you affect me 
by shewing that A. and 150 others are liable 
to you? i have only admitted a joint liabil- 
ity with A., and it 1s he and sthie persons 
who are eventually proved liable. So to put 
another case, which appears quite analogous: 
suppose an action of assumpsit against A., B. 
and C.; A. and B. let judgment go by default, 
and on the plea of nonassumpsit by C., it is 

roved that C. admitted that he and A. were 
Fable to the plaintiff, how could that render 
C. liable in that action? for the admission 
would only be of the liability of himself and 
one other. Although, therefore, I must admit 
that substantial justice will be done by the 
view taken by my lord and my brother Platt, 
and therefore should scarcely regret if my 
own were to turn out to be erroneous; yet, 
on the short grounds I have stated, 1 think 
the plaintiff has not established the proposi- 
tion he was bound to establish, and that the 
rule in Crellin v. Calvert ought to be made 
absolute, although I know it will not. As to 
the other case of Crellin v. Brook, although 
I confess that on it also I have had-very great 
doubts, still I think I can see my way to the 
same conclusion with the rest of the court. 
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That action is against another shareholder 
in this company, with the same plea and 
the same result. There, also, the htuidoat 
having failed in proving his plea in abate- 
ment, the plaintiff was bound to prove’ the 
liability of the defendant, and for this pur- 

se he proceeded to shew what was not 
in the other case, namely, a deed executed 
by the defendant in 1836, by which he be- 
came a partner in the Isle of Man Joint-stock 
Bank. The plaintiff also proved, that just 
before the stoppage of the bank, which was 
long after the execution of that deed by the 
defendant, the plaintiff deposited a sum of 
400/. in that bank, and afterwards withdrew 
a small portion. She was consequently en- 
titled to recover the balance from the share- 
holders, and contended that the defendant 
being one of them, she was entitled to recover 
from him. But the difficulty here is of a dif- 
ferent nature from that in the other action: it 
is said the plaintiff deposited this money, not 
with the original bank at Douglass, which 
forms the subject of the deed of partnership, 
but at a branch bank which was afterwards 
established at Castletown; and the defendant 
says, “ Although | was partner in the bank at 
Douglass, there is no proof that I consented to 
be so in the bank at Castletown.” That is a 
perfectly good objection if made out in the 
point of fact; for I think that, by becoming 
partner in a bank in London, I only under- 
take with my partners to authorize them to 
do in our joint names such business as is or- 
dinarily carried on by banks, and that it is 
no part of that authority that they may, with- 
out my consent, establish a branch bank at 
Newcastle. If, indeed, I adopt or ratify it in 
any way, | am bound by my act; but estab- 
lishing such a branch bank is no part of car- 

ying on the business in London. The au- 
thority to carry on this branch bank at Doug- 


lass does not, therefore, independent of all, 
other stipulations, authorize the carrying on| 


one elsewhere; besides which, the terms of 
the deed expressly meant to exclude the di- 
rectors from any such general authority. for 
the 27th article says that the business shall 
be carried on at Douglass, in the Isle of Man, 
and other places, “to be determined according 
to a clause thereinafter mentioned, namely, 
the 31st, by which it is provided, that, on the 
concurrence of a// the directors, branches may 
be established and carried on; and, conse- 
quently, that unless the stipulations of the 
3lst article were complied with, that deed 
did not authorize the branch at Castletown. 





In order, then, to fix the defendant by other 
means, you must shew that he is liable either 
because he became a party to some deed which 
authorized the branch at Castletown, so that 
he was in very truth a partner in that branch, 
or you may fix him by shewing that the other 
parties, whether rightly or wrongly, established 
a branch bank at Castletown, and that he 
afterwards ratified their act. ‘There is no 
pretence for saying in this case that there was 
any unanimous vote of the directors for this 
purpose; and I do not accede to the notion 
|that we can presume anything at all on the 
subject. In order to fix aman by shewing 
his concurrence in a deed by which others 
profess to have bound him, you must shew 
an express or implied authority from him 
authorizing them to do so; and the doubt | 
had was, whether there was evidence to war- 
| rant the jury in finding what they did, namely, 
/either that this act was done in pursuance of 
‘the provisions of the deed of 1836, or, that it 
| was done in fact, and that the defendant knew 
of it. If cither of these had been established, 
no doubt he would be liable; but the evidence 
'simply was, that this man executed the deed 
| of partnership in 1536, and that the branch 
| bank was opened at Castletown and business 
‘carried on there from 1839 to 1843. It is 
'of no use, however, to discuss these doubts 
}any further, 2s my lord and my brother Platt 
| say they think there was sufficient evidence 
of knowledge of this fact on the part of the 
defendant. and that is also the inclination of 
my own mind. I have been asked, what 
would I have said if the defendant lived next 
door to the branch bank; must he be pre- 
sumed to have known_.of its existence? 1 do 
not know where he lived, but he is described 
as of Huddersfield; and although that is a 
good way off, still distance is only matter of 
| degree; and this concern having been carried 
on as a branch bank for nearly four years, is 
some evidence that all persons concerned in 
‘the Douglass bank must have known its ex- 
listence. The rule in both cases will there- 
fore be discharged. 





| =Prarr, B—I concur in the opinion ex- 
pressed by my lord relative to the rule in the 
first of these actions. It was brought against 
the defendant to recover a sum of 676/., to 
which there is a plea oa the record, in which 
the def2ndant says, “I am liable to be sued 
by you the plaintiff, but not in this action: 
there is a debt which you may claim from me, 


but then it must be from me with thirteen 
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other persons.” Issue is taken on that plea,|the beginning, not merely that there was a 
and the parties go down to trial. It is said, | subsequent acquiescence on his part. I, there- 
that the defendant’s failing to prove his plea|tore, think that the rule in this case also 
placed the parties in the same position as if | ought to be discharged. . 

judgment had gone by deiault. . That, how- Rule discharged. 
ever, is not quite so, at least so far as regards 
the application sought to be made of it. If, —_——— 
indeed, no evidence were given at the trial, 
the parties would be in that position; but} Hovexins v. Hancocx.—May 5th, 1845. 
when it is attempted to make out the plea, 
and the defendant fails in so doing, it makes | PLEADING—TRAVERSE. 
a case against him, as tending to shew that 
the plea wes untrue, as also will the attempt- | Where a declaration in debt gives credit for part 
ing to impuga the fact of there being two payment, the allegation is not traversable. 

other co-contractors. This case does not, 
therefore, stand cn the same ground as if 
there had Leen a judgment by default; for 
the taking into ccnsideration the evidence 
iven at tlie trial makes all the difference. 





Devr agcinst the executors of one A. C.; the 
declaration, which was dated in Nov., 1844, 
alleged thet the testatrix, in her lifetime, to 
wit, on the 14th July, 1837, mace her prom- 
That evidence was, that there was a debt to issory note in writing, and thereby, en de- 
the amount claimed, due to the plaintiff by pee ager pte pay to the erg 
the company, and that two persons, not named | Psetner fat : Pract marr ota oa id 
in the plea, were partners in the company. \t 7". +. oe re re ee fetime, pal 
The counsel for the defendant then—cui bono, j and satistied to the plointilf the sum of 102, 
or for what purpose I do not understand— gee of the said sum of 90l., and - Iso 21l. 
asked the witness, “Were not the thirteen | “* 6d., for and on renee of the said inter- 
persons mentioned in the ] loa on the record ye kc, zee ee ge oa — be he of 
also partners?” ‘That question, with its an- 90/. eg IS, to wit, * Ee ne the pra 
swer, put him out of court, for the answer | GUE C1 the said interest cmounting, at the 
was, that they were all partners; after pro- oo oe the pengresien ae ot this yn yh 
ving which, a pass book was put in up to the | ak freer pag rsa ¥ page A . - th " 
31st December, 1842, and treated as the | ae cet "C8 Poor Ef eee th 
subject-matter of the cause. Eut there iol So Said A. Um Aer efime, fet to the 
another view of this case: if the defendant | defendant the soid by vers of money in the de- 
meant to establish that this was not the debt ‘claration mentioned, * wend of them, or any 
intended to be pleaded to, did not the onus | part thereof, &e., the P laintifi peter to the 
lie on him to shew some debt, as to which, | traverse, es tendering an immaterie! issue. 
sixteen persons were liable? There is no 
evidence of that at all, and the only evidence 
given on the trial, was egiinst iilteen as co- 
contractors, end the only contract on which 
they are co-contractors is one in respect of 











Huddleston, in support of the demurrer.— 
Although plaintiils are advised to give credit 
in their declarations for pert peyment, 1 Chit. 
| Pl. 288; Kenyon v. Wakes, Mee. & W. 764, 
which the defendant was a party. 1 think, > sian of poyeentscittaeasaleniea 
therefore, thet this verdict ought not to be | allegation of part payment material and tra- 
disturbed. As to the case of Crellin v.|yersable. In order to see if an issue be ma- 
Brook, the observation of my lord appears tO | teyjal, the test is, would a verdict found on it 
me to be most conclusive: it originally wes | either way decide the merits of the action? 
contemplated that branch banks should be! and jt is clear, that no verdict on the issue 


established sub modo, and under certain re-| whether these part payments were made, 
strictions, viz., that all the directors should would decide the present case. 

agree to the formation of them. It is clear, | 
in this case, that a branch bank existed, and; McMahon, contra—Every substantial alle- 
that business was carried on in it for nearly | gation of fact is traversable ; Co. Litt. 303, b.; 
four years; and we must take it for granted, | Sarsfield v. Witherly, Carth. 82; and, al- 
as no question was put, or required to be put, | though a particular ellegation might not be 
to the jury on the point, that this was done | essential in the first instance to the mainte- 
with the knowledge of the defendant from; nance of the action, the plaintiff makes it 
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material by introducing it. [ Alderson, B.—| analogous to the present, namely, that the 
How does this traverse affect the cause of ac- | defendant did not pay the interest mentioned 
tion ?} The allegation of part payment assists lin the declaration. But the question now 


the plaintiff by taking the case out of the 
‘statute of limitations; for, without this alle- 
ion, the declaration shews on its face that 

e cause of action accrued more than six 
years before the action was brought; Stafford 
v. Forcer, 10 Mod. 311; Bill v. Lake, Hetl. 
138. The recent case of Hollis v. Palmer, 
2 Bing. N. C. 713, is in point to the present. 


Potiock, C. B.—Our judgment in this 
case must be for the plaintiff. With respect 
to the argument deduced from the statute of 
limitations, it has been laid down for a great 
many years, that, if you wish to avail your- 
self of the statute, you must plead it; and 
this even though it appeared on the face of 
the declaration and original writ, which used 
formerly to be entered on it, that the cause 
of action had accrued more than six years 
before action brought. There are, it is true, 
some old cases to the contrary, but they are 
not law at this day. Neither is the case of 
Hollis v. Palmer in point, for the declaration 
here is simplicitur a statement of an alleged 
cause of action reduced by part payment. 
Sup e a declaration on a promissory note 
to pay 400/. by instalments of 100/. each, at 
successive periods of: three months. and the 

intiff were to allege, ihat, although the 

efendant paid the first and second instal- 
ments, he dia not pay the third and fourth, 
would the defendant be entitled to plead that 
he did not pay the first and second instal- 
ments? I cannot distinguish the present case 
from that. 


Avverson, B.—Surely this question is not 
arguable. If a man choose to put the first 
verse of “ Paradise Lost” into his declaration, 
is the defendant entitled to traverse it? It 
is said, he may traverse any substantial elle- 
gation, but by this must be understood some 
averment necessary to the maintenance of the 
action. Now, apply that test here—how can 
it be said to be material, when a man goes for 
the residue of a demand, to deny that he was 
~ the former part? This declaration would 

good, although the allegation of part pay- 
ment were struck out of it. 


Rotre, B.—In the case of Hollis v. Palmer, 
which has been relied on, there were two 
pleas: first, the statute of limitations, to which 
there was a demurrer; and, secondly, a plea 








before us was not discussed in that case at 
all, the only point decided being, that the 
statute of limitations was a good bar to the 
declaration. 








In the Exchequer Chamber. 





Before the Right Honorable Sir N.C. TINDAL, 
Chief Justice of the Common Pleas; the Right 
Honorable Sir FREDERICK POLLOCK, Ch, 
Baron of the Exchequer; Barons ALDERSON, 
PARKE and ROLFE, and Judges MAULE, 
COLTMAN and CRESWELL. 


[ERROR FROM THE QUEEN’S BENCH.| 


Kine and others, v. REcINAM.—14th June, 1845. 


CONSPIRACY——IN DICTMENT——AVERMENT. 


An indictment charged, that defendants conspired to 
cheat and defraud certain of her Majesty’s sub- 
jects, being tradesmen, of divers large quantities of 
their goods and chattels; and that defendant, E. A. 
B., did, in pursuance of the said conspiracy, fraudu- 
ently order and obtain upon credit from W. A. W., 
and C, W., upholsterers in L., divers goods of great 
value, to wit, &e., of and belonging to the said 
W. A. W. and C. W., &c., and from divers other 
tradesmen, whose names are to the jurors un- 
known, divers other goods of great value, to wit, 
&c., of and belonging to the said last mentioned 
persons respectively ; and, in further pursuance of 
the said conspiracy, and in order that the said 
goods might be taken in execution and sold, order 
and direct that the said goods should be d:livered 
by the said tradesmen at the house of the said de- 
fendant; and that said goods were so delivered ; 
and that no payment, remuneration, or satisfaction, 
for the said goods, was made by said defendants. 
Averment of proceedings, by which, in further pur- 
suance of the said conspiracy, the said goods were 
taken in execution, at the suit of some of the de- 
fendants, in erder to satisfy fictitious debts, alleged 
to be due from defendant, E. A. B., to the other 
defendants :—HE Lp, first, that the statement of the 
conspiracy was defvctive ‘for not setting cut the 
names, or designating the class, of the persons in- 
tended to be defrauded ; secondly, that such defect 
was not aided by the allegation of the overt acts. 


Invicrment for a conspiracy. On the trial 
before Williams, J., at the sittings at West- 
minster after Hilary term, 1844, the defend- 
ants below were convicted on the first count 
of the indictment, and judgment was pro- 
nounced by the learned judge, in pursuance 
of Stat. 11, Geo. 4, and 1 Will. 4, c. '70, §9. 
The judgment as entered on the postea, was 
as follows :—“And thereupon, to wit, at the 
same sittings of Nisi Prius, according to the 
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form of the statute in that case made and 
provided, the said Sir John Williams, knight, 
the said justice so assigned as aforesaid, did 
pronounce judgment, and did order and ad- 
judge,” Se. In the following Easter term, 
the Court of Queen’s Bench discharged a 
rule which had been obtained for amending 
the judgment by arresting it. A writ of er- 
ror was brought thereupon, and the following 
errors assigned :—That the first count of the 
indictment does not contain or show any such 
conspiracy as by the laws and statutes of this 
realm amounts to an indictable offence ; that 
the first count does not contain any misde- 
meanor or offence which, by the laws and 
statutes of this realm, is punishable by in- 
dictment ; that the alleged conspiracy is not 
set forth with sufficient certainty; that it is 
alleged, in the said first count, that the de- 
re ae did conspire to cheat and defraud 
certain liege subjects of our lady the queen, 
being pres ore of divers large quantities 
of their goods and chattels, and yet the said 


the said count, nor is it therein averred that 
the names of the said certain liege subjects 
are unknown to the jurors who found the said 
indictment ; that the record fails to show the 
judgment pronounced against the defendants 
at the sittings at Nisi Prius, on the said re- 
cord specified to be a valid and legal judgment. 
The third and fourth points relied upon by 
the plaintiffs in error were, That the said 
judgment of imprisonment, (such imprison- 
ment being to commence on the day on which 
the plaintiffs in error should respectively be 
taken to, and confined in prison, and neither 
of the plaintiffs in error appearing to have 
been present when judgment was pronounced,) 
is an illegal judgment. That the record fails 





to show that the said justice had authority to | 


when the class came into existence, it would 
be known. Pollock, C. B.—In an indict- 
ment with reference to a crowd of persons, it 
is not necessary to say of them that they 
were to the jurors unknown, because no one - 
can tell their names. Parke, B—In an in- 
dictment tried before me, which charged an 
intention to cheat A., B. and C., the evidence 
was of an intention to cheat any persons the 
defendants should deal with; and I directed 
an acquittal, thinking it evidence of a differ- 
ent charge from that contained in the indict- 
ment; and no application was made for a new 
trial. Ifthe intention here was to cheat cer- 
tain individuals, they ought to be named, or 
some excuse given for not naming them. If 
the persons were to be afterwards designated, 
it ought to have been so stated. Alderson, 
B.—The class may be distinguished as in 
Reg. v. Peck, 9 Adol. & Ell. 686, as that they 
were persons resident in London or Westmin- 
ster, though the individuals cannot be named. 
But the question here is, whether the count 
would not ke proved by evidence of a conspi- 
racy to cheat persons at Liverpool.] It might 
be proved by evidence of a conspiracy to 
cheat persons in any part of the British do- 
minions, however remote. O’Connell v. Re- 
ginam, 11 Cl. & Fin. 155, 233; R. v. Bliss, 
8 C. & P. 773; Williams v. Bryant, 5 Mee. 
& W. 147. [Pollock, C. B—Where a par- 
ticular person is pointed out, it must be stated 
either that the name is not known or that he 
had no name, as in the case of 2 person not 
baptized. Alderson, B.—The reason of that 
pie A is, that the party accused may, with rea- 
sonable certainty, know whereof he is accused. 
In a crown case reserved, on an indictment 
tried before Coleridge, J., for concealing the 
birth of an illegitimate child, describing it as 
lately delivered, we held that the description 


pronounce judgment when and where he is| conveyed sufficient information to the party 
alleged to have pronounced it, and also fails| charged. Creswell, J.—There was no pre- 
to show that the same judgment was duly,| sumption in that case that the child had a 
and, as the law requires, considered by the|name.] In Reg. v. Parker, 3 Q. B. Rep. 292; 
said justice who pronounced the same. |2 G. & D. 709, there was no sufficient state- 
ment of an offence. [ Creswell, J—In that 

Pashley, for the plaintiffs in error, (the de- | case, the owner of the goods not being named, 
fendants below.) First, the first count of the | the parties charged might have been endeav- 
indictment is bad. An omission of the name | oring to get their own goods by false preten- 
is allowed only where there is an impossibility | ces.] [As to the mode in which the overt acts 
to name the party. -Poulterers’ case, 9 Co. | were stated, the learned judge cited Stark. Cr. 
55 b.; R.v. De Berenger, 3 M. & S. 67.| Pl. 188, and Arch. Cr. Pl. 716, commenting 
[ Alderson, B.—In the latter case, the aver- | upon R. v. Turner, 13 East. 228.] Here 
ment was of an intent to injure a class of per- | there is nothing from which it can be inferred 
sons, viz., those who should purchase any | that the parties intended to be defrauded were 
share in the public funds on a particular day ; | the parties from whom the goods were ob- 
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tained. {He cited R. v. Eccies., note (a) to| the conspiracy charged is an agreement to go 


Wansmore v. Greenbank, Willes 583; 13 
East. 230, n. (d.); 1 Leach C. C. 274, 4th ed.; 
R. v. Henrick, 5 Q. B. Rep. 49; 7 Jur. 484; 
R. v. Fowle, 4 C. & P. 592.] [Pollock, C. 
B.—It does not appear of what they were to 
be defrauded, or what species of deception 
was to be practised. If the charge was, as in 
the case of R. v. Fowle, 4 C. & P. 592, to 
cheat and defraud just and lawful creditors, 
that would furnish a clue to the names.] In 
the case of R. v. Biers, 1 Adol. & Ell. 327, 
a conspiracy, by false, artful and subtle strata- 


ms and contrivances, as much as in them) 


y to injure, oppress, aggrieve and impover- 
ish, was held bad, though the parties were 
named, and the object of the conspiracy. The 
third point is, that neither of the plaintiffs in 
error was present when judgment was pro- 
nounced. | Parke, B.—At common law, sen- 


tence could not be passed unless the defend- 
ants were present; but since the statute, 
which empowers the court to pass sentence in 
their absence, the imprisonment, where that 
is the sentence, must date from the time when 
the party is taken. Alderson, B.—-The stat- 


ute would be inoperative, and the intention 
of the legislature defeated, if the sentence 
might be suspended over the head of the de- 
fendant at the will of the prosecutor. 


How | 


about defrauding tradesmen, by practising 
upon them, where some of them happen to be 
acting in confederacy with the others. | Maule, 
J.—It states a conspiracy to defraud “certain 
liege subjects ;” if it had been one only, would 
that have been good, without any excuse for 
not naming him?] There might be a con- 
spiracy to defraud a person not fixed upon 
by the conspirators at the time. [Parke, B. 
—If you rely upon the conspiracy, you ought 
to have stated it according to its effect; if the 
person was known at the time, the indictment 
ought to describe him.] The conspiracy is to 
defraud any person whom they can get an 
opportunity of defrauding. [ Maule, 5 If 
that is the meaning of the agreement, it ought 
to have been so stated.] That is implied: 
it may be read as a conspiracy to defraud 
tradesmen, viz., such as they are able to prac- 
tice upon. The allegation states the crime 
with sufficient particularity. R. v. Spragg, 
2 Burr. 930; 1 W. Bl. 209. [Parke, B— 
That case goes upon the ground, that, reject- 
ing the allegation of the conspiracy, still an 
indictable offence appears.] The statement 
of the conspiracy is aided by the more partic- 
ular averment of what takes place afterwards. 
[ Creswell, JStrike out the overt acts, and 
suppose evidence is given of a conspiracy to 





is he to get into gaol? Pollock, C. B—The | defraud certain tradesmen, A. and B., would 


defendant may suirender, and so commence 
the term of his imprisonment. Parke, B.— 


The sheriff is supposed to be a court, hearing | and take a house, for the purpose of 
the judgment; and he is bound to execute the | 


sentence, and take the defendant, if he can be 
found. Tindal, C. J—The words in the 
statute are as general as*to the fine which 
may be imposed. Why is it more satisfac- 
tory to pass that sentence in the absence of 
the party? The common-law rule, undoubt- 
edly. is, that judgment cannot be pronounced 
on an absent man, except in outlawry. Rolfe, 
B.—The words are as clear es possible :-— 
“whether present or absent.”| A judgment 
commencing in futuro is unknown to the 
law, except when the party is already under 
sentence. R. v. Wilkes, 19 How. St. Tr. 
981, 1132; R.v. Hart and White, 30 How. 
St. Tr. 1524. 


Cleasby, for the crown.—The question is, 
whether there is an allegation of an offence 
set forth with sufficient certainty. The diffi- 
culty of proving the offence of conspiracy as 
laid, has led to the generality of statement 
which has been sometimes regretted. Here 


‘that have sustained the indictment as laid? 
It might be that parties come up to London 


etting 
goods, without knowing a single pall, ie... 
in London. If so, how could the parties in- 
dicted plead autre fois acquit or autre fois 
convict? The question is, whether, upon an 
allegation to defraud A. and B. a conspiracy 
to defraud C. may be proved. Alderson, B. 
—If, by the same statement, you cover two 
| different states of facts, upon either of which 
| the party is indictable, is that convenient cer- 
tainty?] In O’Connell v. Reginam, 11 Cl. 
| & Fin. 155, there was no statement of an ille- 
gal act; it was only determined that the word 
“intimidation” was not necessarily to be un- 
derstood in a bad sense. JR. v. Biers, 1 Adol. 
& Ell. 327, turned mainly upon a misrecital 
of the statute. In R. v. De Berenger, 3 M. 
& S. 67, the indictment does not specify the 
person; but the allegation must be referred 
to certain persons to be injured by the con- 
spiracy. It would not be advanced by a fur- 
ther description of the persons. Secondly, 
the allegation of the latter part, which states 
the overt acts, may be incorporated and read 
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with the statement of the conspiracy; and 
then there is no uncertainty. R. v. Spragg, 
2 Burr. 930; 1 W. Bl. 209. [Parke, B— 
I think that you cannot draw up a subsequent 
allegation in the indictment to help the gene- 
rality of a preceding part; but, by the incor- 
poration which you propose, do you make a 
statement of an indictable offence ? Alderson, 
B.—The only decision in R. v. Spragg, 2 
Burr. 930; 1 W. BL. 209, was, that it was 
an executed conspiracy, here the indictment 
states the offence generally, and then splits it 
into parts. Pollock, C. B—There is a con- 
secutive statement of a number of facts in 
pursuance of the conspiracy; that summary 
must be rejected. Parke, B—Do you pro- 
pose to bring up the overt acts, so as to read 
the allegation of certain persons, to wit, the 
persons thereafter described? If you bring 
down the charge of the conspiracy, and the 
latter allegation is in pursuance of the con- 
spiracy, will that do?| The whole is to be 
read together, and then it would appear that 
the certain persons mentioned in the former 
part meant certain persons hereinafter named. 
| Alderson, B.—Do you say that the “— 
racy is to defraud only those persons who 
were defrauded? The intention seems to 
have been to defraud any persons from whom 
they could obtain goods. The other way of 
reading the indictment would have exceed- 
ingly hampered the prosecution at the trial. 
How could this cherge ke made out to be a 
conspiracy to defraud the particular parties ?] 
All the parties were equally parties to the 
contrivance. | Pollock, C. B.—As every tres- 
pass is a continuing cct, may not the conspi- 
racy shift according to the stage of the execu- 
tion of it? May it not ke averred, at one 
stage of it, to be a conspiracy to defraud the 
particular persons defrauded at that time? 
R. v. Spragg, 2 Burr. 930; 1 W. Bl. 209, 
supports that view of the case. [| Maule, I~ 
Here the words, “in pursuance of” are used 
to describe overt acts, which have no visible 
relation to the conspiracy. In R. v. Spragg 
the acts were said to have been done, not “in 
pursuance of,” but “according to” the con- 
spiracy: the party must be indicted —- 
to the conspiracy with which he is charged. 
The word “according” is a reciprocal term. 
If the indictment was according to the con- 
spiracy, the conspiracy was according to the 
indictment.] I wish to throw the first alle- 
gation of the conspiracy into the statement 
of overt acts. [ Pollock, C. B—If you take 
all the overt acts, the indictment contains a 





distinct allegation that the parties did defraud 
If the charge had been a conspiracy to do 
those acts, it would have been a good indict- 
ment for a conspiracy. Parke, } nee 
the charge is, that the parties did the act in 
pursuance of an agreement, it is contended, 
that that is equivalent to an allegation that 
they did conspire to do an act which they af- 
terwards committed. Now, every indictment 
must contain a direct averment of an offence. 
Is it, then, enough to say, that, in pursuance 
of a certain conspiracy, they did obtain goods? 
The offence consists of an illegal agreement 
and an act.] ‘Taking the whole together, the 
indictment contains a charge of a conspira 
to defraud particular persons. In R. v. Peck, 
9 Adol & Ell. 686, it was held to be no ob- 
jection that the indictment did not name the 
creditors who were to be defrauded. 


Pashley, in reply. 
Cur. ad. vult. 


Trnpat, C. J., delivered the — of 
the court—IJn this case, the learned counsel 
for the plaintiff in error relied mainly upon 


| two objections: the first, that the judgment 


of the learned judge pronounced at Nisi Prius 
under the provisions of stat. 11 Geo. 4, and 
1 Will. 4, c. 70 § 9, was erroneous, inasmuch 
as it was entered on the postea in language 
which the law does not recognize es proper 
for that purpose, and he cited the case of R. 
v. Kenworthy, 1 B. & C.'711, and the several 
authorities therein referred to. The form 
used on the postea is, that the judge pro- 
nounced judgment and did order and adjudge, 
&e. We do not think it necessary to decide 
whether, when the judgment is pronounced 
under the act of parliament above referred to, 
the usual and appropriate language when 
judgment is given by a court, namely, “it is 
considered,” must be made use of or not. 
Perhaps it may be better that the established 
words of act and form should not ke omitted 
on all future occasions. The second and more 
important objection was, that the indictment 
is itself bad, and we are all, upon considera- 
tion, of opinion that this objection must pre- 
vail. Mr. Pashley for the plaintiffs in error, 
argued that the indictment was bad, because 
it contains a defective statement of the crime 
of conspiracy, and we agree that it is defee- 
tive. The charge is, that the defendants be- 
low conspired to cheat and defraud divers 
liege subjects, being tradesmen, of their goods, 
hee The cidestion is, that these persons 
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should have been designated by their christian 
or surnames, or an excuse given, such as, that 
their names are to the jurors unknown, be- 
cause the allegation imports that the intention 
of the conspirators was to cheat certain defi- 
nite individuals; and, if the intention was to 
cheat indefinite individuals, as, for instance, | 
those whom they should afterwards deal with | 
or afterwards fix upon, it ought to have been 
described in appropriate terms, shewing that 
the object of the conspiracy was, at the time 
of entering into it, unascertained, as was in 
fact done in R. v. De Berenger, 3 M. & S. 
67, and Reg. v. Peck, 9 Adol. & Ell. 686. It 
was argued, that, if, on the trial of this indict- 
ment, it had appeared that the intention was 
not to cheat certain definite individuals, but 
such as the conspirators should afterwards 
trade with or select, they would have been 
entitled to an acquittal; and we all agree in 
this view of the case, and think that the rea- 
sons assigned against the validity of this part 
of the indictment are correct. But it was 
argued by the learned counsel for the crown, 
that, supposing these objections to be well 
founded, this defect in the allegation of con- 
spiracy was cured by referring to the whole 
of the indictment, the part stating the overt 
act as well as that stating the conspiracy. 
The case of R. v. Spragg, 2 Burr. 930 was 
cited as an authority that the whole ought to 
be taken together. ‘The point decided in that 
case appears to have been merely this, that, 
in an indictment for a conspiracy, although 
the conspiracy may be insufficiently charged, 
yet, if the rest of the indictment contains a 

ood charge of a misdemeanor, the indictment 
is good; and Lord Mansfield distinguishes 
between the allegation of an unexecuted con- 
spiracy to prefer an indictment, as to the suf- 
ficiency of which he gave no opinion, and 
that of an actual preferring of the indictment 
maliciously, and without probable cause, which 
he calls “a complete conspiracy actually car- 
ried into ex2cution,” and this he holds to be 
clearly sufficient ; and no doubt it was so, for, 
rejecting the statement of the unexecuted 
conspiracy, the indictment undoubtedly con- 
tained a complete description of a common 
law misdemeanor. But, if we examine the 
allegations in this indictment, there is no suf- 
ficient description of any act done after the 
conspiracy which amounts to a misdemeanor 
at common law. None of the overt acts are 
shewn by proper averments to be indictable 
of themselves. The obtaining goods, for in- 








stance, from certain named individuals, upon 


credit, without any averment of the use of 
false tokens, is not an indictable misdemeanor: 
and, if it is said, that, because it is averred to 
have been done in pursuance of the conspi- 
racy before mentioned, it must be taken to be 
equivalent to an averment that the conspirac 
was to cheat the named individuals of their 
goods, the answer is, first, that it does not 
necessarily follow, that, because the goods 
were obtained in pursuance of a conspiracy 
to cheat some persons, the conspiracy was to 
cheat the persons from whom the goods were 
obtained; they might have been obtained 
from A. in execution of an ulterior purpose to 
cheat B. of the goods: and, secondly, another 
answer is, that, if the averment is to be taken 
to be equivalent to one that the goods were 
obtained from the named individuals in pur- 
suance of an illegal conspiracy to cheat and 
defraud those named individuals of their 
goods, it would still be defective, as not con- 
taining a direct and positive averment that 
the defendants did conspire to cheat and de- 
fraud those persons, which an indictment for 
a conspiracy, when a conspiracy itself is the 
crime, ought certainly to contain. The aver- 
ment describing the offence ought to be direct 
and positive. The other allegations of what 
are termed overt acts are open to the same 
objection; in none of them is there a complete 
description of a common law misdemeanor 
independent of the conspiracy; and the alle- 
gation of the conspiracy is insufficient, and 
not direct and positive. For these reasons, 
we are of opinion that the indictment is de- 
fective, and that the judgment of the Court 
of Queen’s Bench must be reversed. 


—_—_-—— 


In 1784, the Benchers of the Middle Tem- 
ple, which comprise all the most learned men 
of the Bar, who are members of the society, 
brought an action against a lighterman for 
driving his cart against their wall and dama- 
ging it. When the cause came on it was 
found that they had sued in London instead 
of Middlesex; a nonsuit was entered, at- 
tended by a hearty laugh at the luminaries 
of the law. 


A critnat, after listening to the con- 
demned sermon which preceded his execu- 
tion, turned to a companion and remarked, 
in the preacher’s hearing, “a very good ser- 
mon, but rather too personal.” 
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